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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 et seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; $.1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject Index, lists 
of decisions reported, statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, U.S. 
Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(No. 2468) 


In re Hyetentc Datry Company, NorrHern Mitk Corporation, AND 
Irona CreAMERIES, Inc. AMA Doc. Nos. 27-89, 27-90, 27-92. 
Decided June 14, 1950. 


Order No. 27—Verification of Shipment Records for Classification—Burden 
as to Examination of Shipment Records—Reaudit of Shipment Records— 
Milk Market Administrator’s Refusal to Direct Reaudit of Shipment Records 
Justified 

Where petitioners, subject to the New York Milk Order, complained of the milk 

market administrator’s failure to verify, several years ago, petitioners’ 
shipment reports, and if this had been done the records would have shown 
that the ice cream in question has been shipped outside the city of New 
York thus entitling it to a lower classification than Class II-B, and that 
the market administrator, several years later, refused to reaudit and re- 
classify petitioners’ ice cream in a lower classification, the Judicial Officer 
held that the burden was upon the petitioners to see that the shipment rec- 
ords were examined if they wished a classification dependent upon such 
records, and, furthermore, the evidence in the record discloses that peti- 
tioners’ reported classification was intentional and not inadvertent, and, 
therefore the market administrator did not fail in the duty of verification 
because his auditors at the time of the audits, a number of years ago, did 
not seek out the petitioners’ shipment records of the ice cream.* 


Circumstances Justifying Milk Market Administrator’s Refusal to Direct Reau- 
dit of Shipment Records 


Under the circumstances disclosed in the record the market administrator did 
not act arbitrarily or unlawfully in refusing to incur the expense necessary 
to a reaudit to determine, not only to what points Loft shipped the ice 
cream, but to determine that it never reentered New York City.* 


Extent of Auditing Reports for Purposes of Verification Matter of Discretion 
with Milk Market Administrator 


Since the extent of auditing reports for verification purposes is largely a matter 
of discretion with the milk market administrator, it cannot be ruled that 
for the advantage of the petitioners in this proceeding the milk market 
administrator as a matter of law should have investigated further in giving 
the petitioners a lower classification than that originally reported.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—EKd. 
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Poletti, Diamond, Freidin and Mackay, New York, New York, for petitioners. 
Messrs. Julius C. Krause and John GQ. Liebert for Production and Marketing 
Administration. Mr. Zarl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 
601 e¢ seg.). Petitioners are handlers subject to Order No. 27, as 
amended, which regulates the handling of milk in the New York 
metropolitan marketing area. The three petitions were consolidated 
for hearing, and the hearing was held in New York, New York, on 
May 19 and 20, 1949, before Earl J. Smith, Hearing Examiner. There- 
after, petitioners filed suggested findings of fact and briefs were filed 
by all parties. The examiner issued a report containing proposed 
findings of fact, conclusions and order which recommended dismissal 
of the petitions. The petitioners filed exceptions to the report to- 
gether with a supporting brief. Oral argument upon the exceptions 
was held before me in New York, New York, on February 14, 1950. 

The controversy arises from the refusal of the market administrator 
to reaudit and reclassify the milk equivalent of cream sold by peti- 
tioners Hygienic Dairy Company and Northern Milk Corporation 
and by the predecessors of Irona Creameries, Inc., to Loft Candy Cor- 
poration, through Hershey Farms, Inc., for the period May 1940 to 
June 1944, It was agreed that, if it was decided that the petitioners 
had a right to reaudit and reclassification, the amounts involved would 
be determined by the reaudit. 

The petitioners reported the cream in their monthly reports as Class 
II-B and accounted for the milk equivalent on that basis. The peti- 
tioners contend that the proper classification is Class II-F or, for 
part of the period involved, Class III or III-C, because the cream 
was manufactured into ice cream or frozen desserts which were shipped 
out of, and remained outside of, New York City. For the sake of 
brevity, however, we shall refer only to Class II-F since III and III-C 
were substituted for II-F at some stages of the period involved. Class 
II-B includes milk utilized in the manufacture of ice cream or frozen 
desserts but Classes II-F, III or III-C provide an exception by way 
of lower classification if the ice cream or frozen desserts are moved 
out of and remain outside New York City. 

The petitioners argue (1) that the market administrator failed to 
verify their reports as required by the order because his auditors did 
not check shipment records at the Loft plant which would have dis- 
closed a II-F instead of a II-B utilization, and (2) that the market 
administrator’s refusal to reaudit the Loft plant records and to re- 





9 A. D. HYGIENIC DAIRY COMPANY 695 


classify the milk involved after notice of erroneous classification is 


not in accordance with law. 

The material provisions of the order relied upon by the parties are 
as follows: (The references are to the order, as amended, effective 
April 1, 1942. The differences in these provisions from the provisions 
in effect prior to April 1, 1942, are immaterial.) 


“SEO. 927.3 Classification of milk. (a) Basis of classification. * * * In 
establishing the classification of any milk received at a plant from producers, 
the burden rests upon the handler who received the milk from producers to show 
that it should not be classified as Class I milk; likewise, having established the 
manufacture of cream, the burden rests upon such handler to show that the 
milk, the butterfat from which was manufactured into cream, should not be 
classified in Class II—-A and that the skim milk, resulting from the manufacture 
of cream, should not be classified as Class V-A. * * * 

“(b) Classes of utilization. * * * (2) Class II-A milk shall be all milk 
the butterfat from which leaves or is on hand at a plant in the form of cultured 
or flavored milk drinks containing less than 3.0 percent butterfat or in the form 
of cream, sweet or sour, unless such cream is established to have been subse- 
quently so handled or marketed as to classify such milk in some other class. 

“(3) Class II-B milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of plain condensed milk, or, except as set forth 
in subparagraphs (5), (6), and (7) of this paragraph, frozen desserts or homog- 
enized mixtures; * * * 

“(7) Class II-F milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of frozen desserts or in the form of homogenized 
mixtures used in the frozen desserts, except as set forth in subparagraphs (5) 
and (6) of this paragraph, provided the frozen desserts in both instances were 
moved to a plant or delivered to a purchaser outside New York City and re- 
mained outside New York City; * * * 

“Sec. 927.5 Reports of handlers. (a) Monthly reports. On or before the 
10th day of each month, each handler shall report to the market administrator, 
in the manner and on forms prescribed by the market administrator, with respect 
to milk received at each plant during a preceding month: 

“(1) The total quantity of milk, with the average butterfat content thereof, 
received from producers, from other plants, from such handler’s own farm, and 
from other handlers; 

“(2) The total quantity of such milk and of each product of such milk moved 
out of, or on hand at, such plant within 8 days after the end of such month, 
the butterfat content of each product, and the destination of any milk which 
moved out of such plant; 

“(3) If the classification of any milk is claimed by such handler on the basis 
of disposition in some other plant, the disposition of such milk at such other 
plant covered by statement signed by the operator of the other plant if not a 
handler; * * * 

“(e) Verification of reports and payments. The market administrator shall 
promptly verify all reports and payments of each handler by audit of such 
handler’s records and of the records of any other handler or person upon whose 
disposition of milk such handler claims classification, and each such handler 
shall, during the usual hours of business, make available to the market admin- 
istrator or his representative such records and facilities, of his own or of other 
persons, as will enable the market administrator to: 
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“(1) Verify the receipts and disposition of all milk required to be reported 
pursuant to this section, and, in case of errors or omissions, ascertain the correct 


figures; * * * 

“Sec. 927.7 Payment to producers. * * * (j) Adjustments of errors in 
payments. Whenever verification by the market administrator of reports or 
payments of any handler discloses errors made in payments to or from the 
producer-settlement fund, the market administrator shall promptly bill such 
handler for any unpaid amount, and such handler shall, within 5 days, make 
payment to the market administrator of the amount so billed. Whenever verifi- 
eation discloses that payment is due from the market administrator to any 
handler the market administrator shall, within 5 days, make such payment to 


such handler. * * *” 
FINDINGS OF FACT 


1. The Northern Milk Corporation is a corporation organized under 
the laws of the State of New York and has its principal office at 235 
High Street, Watertown, New York. 

2. The Hygienic Dairy Company is a corporation under the laws 
of the State of New York and has its principal office at 235 High 
Street, Watertown, New York. 

3. Irona Creameries, Inc., is a corporation under the laws of the 
State of New York and has its principal office at Champlain, New 
York. This petitioner is claiming as the successor to the interests of 
its predecessors. 

4, Petitioners are handlers subject to the provisions of Order No. 27, 
as amended, regulating the handling of milk in the New York metro- 
politan marketing area. 

5. During the period from May 1940 through June 1944, the peti- 
tioners sold cream to Hershey Farms, Inc. The cream was delivered 
to, and utilized by, Loft Candy Corporation of Long Island City, 
New York, in the manufacture of ice cream or frozen desserts. Some 
of the ice cream or frozen desserts manufactured was shipped by Loft 
out of the City of New York. It is the cream utilized in such ice 
cream or frozen desserts that is involved in this proceeding. 

6. The petitioners each reported and claimed a II-B classification 
for the cream thus utilized by Loft Candy Corporation. Such claimed 
classification was, after audit, verified and allowed by the market 
administrator with the exception of the months of February and 
March, 1943. For those months the market administrator discovered 
in the course of his audit that, as to some of the milk, petitioners 
could have claimed a lower classification, namely, II-F, and he ac- 
cordingly reclassified such milk in such lower classification. 

7. As to other months, records showing the shipment of the ice 
cream out of New York City were not called to the attention of the 
market administrator’s auditors until audits were being made of the 
month of July 1944 although shipment records were kept in the offices 


of Loft Candy Corporation. 
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8. In connection with the audit for months subsequent to June 1944, 
the market administrator reclassified the petitioners’ milk which was 
manufactured into ice cream and which was shipped out of New York 
City in Class II-F although petitioners continued to claim the higher 
classification, II-B. The market administrator took this action as 
a result of the notice contained in a letter from Loft set out below in 


Finding of Fact 9. 
9. On November 9, 1944, Loft wrote the market administrator as 


follows: 

“Please be advised that the shipments of cream made to us by the Northern 
Milk Company, and the Hygienic Dairy Company in July 1944, one hundred 
thirty-three 40-qt. cans of 37% B. F., was utilized in Class 2F, in that this 
cream was used in the manufacture of ice-cream shipped by us to various lo- 
calities outside of the City of New York and within the States of New York 
and New Jersey, and sold to the consumer at those points. This cream was 
originally classified in class 2B. Will you therefore reclassify it into class 
2F, in order that a credit may be obtained from our supplier? 

“Please be advised further that a portion of the ice-cream manufactured by 
us is being and has been for the past several years, shipped regularly by this 
company to points outside of the City of New York. The cream used in the 
manufacture of such ice-cream should likewise be reclassified into class 2F. Will 
you please make such determination?” 

10. On November 16, 1944, the market administrator replied to 
Loft that any request for changes should be made by the handler. 

11. On November 24, 1944, the Hygienic Dairy Company wrote 
the market administrator as follows: 


“I am enclosing a copy of a letter we have written to Hershey Farms, Inc. 
this morning in reply to a letter from them about reclassification of July, 1944, 
cream sold to Loft Co., being used in New Jersey for ice cream purposes, from 
which letter they inferred that they have taken the matter up with your office 
where they received the advice that the request for such reaudit should come 
direct from the handler. 

“We are pleased to make such request if it is in line with your thoughts 
on the handling of the situation, which we believe we have covered quite 


thoroughly in our letter to the customer.” 
12. The enclosed letter dated November 24, 1944, from Hygienic 
Dairy Company to Hershey Farms, Inc., is as follows: 


“In answer to yours of 21st instant, addressed to each of our associated 
companies, The Northern Milk Corporation and the Hygienic Dairy Co., re cream 
sold you during the summer season direct to your customer, the Loft Co., who 
now evidently wishes to consider the New Jersey Classification for 2-F cream 
for their ice cream production, such percentage of cream we shipped them 
as their records show as utilized in that class. 

“We are sending a copy of this letter to the Federal Administrator’s office 
with a letter to them that it meets with our approval if they wish to audit the 
Loft Co. and find such products from our shipments to them should go in 2-F 
instead of 2-B as originally classified. Whatever credit they allow us on this 
reclassification we in turn will be glad to credit your account for the adjustment 


with your customer, Lofts. 
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“All through this year, as well as former years, we have tried to give you the 
preference on any extra fluid cream we had to ship to New York; mainly because 
your classifications were either 2-A or 2-B cream and to keep in line with 
Department wishes and our own for having all of our product classified in the 
highest classification possible for metropolitan use has confirmed our desire 
to ship the 2-A and 2-B to you instead of some other customer who might 
want either 2-F or 2-D. 

“As mentioned above, whatever re-adjustment is made in this reclassification 
the same credit will be given you for your customer's benefit; but I think you 
should bear in mind in the future that we are reluctant to ship cream in other 
than 2—A or 2-B, especially in the fall or winter season when we have plenty of 
opportunity to sell many times the amount we have available in those classes. 
Possibly part of this demand is borne out by the fact that we happen to be also 
Newark approved to the advantage of our New York customers who require that 
inspection also.” 


13. On April 17, 1945, Hygienic Dairy Company wrote the market 
administrator as follows: 


“We are in receipt of a letter from Hershey Farms, Inc. to whom we furnish 
cream for their customer, Lofts of Long Island City, I believe. I understand 
that this cream was used for ice cream purposes either in New York or the 
northern part of New Jersey. 

“Hershey Farms, Inc. write us that their customer Loft’s insist that they are 
entitled to reclassification of the cream that they used during 1942, 1943 and 1944 
for that manufactured in New York City and that manufactured outside into ice 
cream and requesting an audit by your office to determine what rebate we should 
receive in such classification and in turn pass along to them. 

“We are enclosing a copy of the list of shipments on which they claim there 
might be credit coming to them from an audit by your office. 

“They request this audit not only on the part of our company, the Hygienic 
Dairy Co., but also our associated milk company, the Northern Milk Corporation 
of Adams, New York, from whom part of their shipments went forward during 
1942 and 1944. 

“This is rather a surprise to us as our original and past understanding has 
been that their entire cream supply was used in their Long Island manufacturing 
ice cream plant for New York City use but now they seem to insist on the matter 
being submitted to your office for due consideration and decision. Kindly advise 
as to what might be your determination in this regard.” 


On April 24, 1945, the market administrator replied as follows: 


“For the entire period involved both your company and the Northern Milk 
Company reported the cream shipped to the Loft Company as Class II-B ice 
cream. The reported use was verified by audits of the Loft Company operations 
for the period January 1942 through June 1944. 

“After audit the II-F classification was permitted for 1,326-pounds of butterfat 
in February 1943, and 1,800 pounds of butterfat in March 1943.” 


14. On May 7, 1946, Loft wrote a Congressman, summarizing the 
operation of the pool, and stating: 


“Prior to November 1944, the Market Administrator’s auditors made periodic 
visits to our plant, and requested and examined our ice cream manufacturing 
records. They never asked to see any shipment records. We therefore never 
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displayed these records. These shipment records showed that some of the ice 
cream manufactured was shipped outside of New York City, and supported our 
requested 2F classification. However, on all visits made subsequent to November 
1944, we have shown the auditor all shipment records as well as all manufacturing 


records * * *%, 
“It was agreed between the handler and ourselves that we would draw the 


petition to the Secretary of Agriculture for a hearing to compel the New York 
Market Administrator to make the audit and adjustment, and that the handler 
would sign it. However, the handler has delayed doing so, stating he knows it 
will accomplish nothing. 

“We would like the New York Marketing Administrator to audit our records 
as to shipment, and make a rebate for the period in question on the basis of 
this additional evidence, without the necessity of filing a petition with the 
Secretary of Agriculture for a hearing.” 

15. On June 18, 1946, Irona Creameries wrote the market adminis- 
trator as follows: 

“Some time ago the Loft Company requested that we ask your office to reclassify 
shipments of cream made to them during 1940 and 1941. 

“According to our records these shipments were originally classified by us in 
class II-B, but the cream was actually used in other classes as shown by the 
attached statement. 

“Will you kindly advise if reclassification can by made at this time?” 

16. On June 27, 1947, the market administrator replied that since 
the classification reported was verified by audit findings of his office 
there could be no modification of that classification. 

17. In May 1948, petitioners Hygienic Dairy Company and Northern 
Milk Corporation filed their petitions. In September 1948, petitioner 
Irona Creameries, Inc., filed its petition. Amended petitions were 
filed in July 1948 by Hygienic Dairy Company and the Northern Milk 
Corporation. Answers to the petitions were filed by the respondent. 


CONCLUSIONS 


The first principal point of the petitioners is that the market admin- 
istrator did not verify the petitioners’ monthly reports in issue because 
his auditors did not check shipment records of the ice cream at the 
Loft plant. The petitioners argue that to verify the II-B utilization 
reported, audit of the shipping records was necessary and if this had 
been done, the ice cream would be seen to have been shipped outside 
the City of New York thus entitling it to a lower classification than 
II-B. 

Handlers’ reports under the order are a self-assessing proposition. 
Not only is this true but section 927.3 of the order places the burden 
upon the reporting handler to establish that the milk he receives from 
producers should not be classified in the highest-priced classification, 
Class I, and this section further defines the handler’s burden by provid- 
ing that a handler, having shown the manufacture of cream, has the 
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burden of establishing that the cream should not be classified II-A. 
While, of course, verification of handlers’ reports by the market admin- 
istrator is prescribed, the primary reason for such verification is to 
assure that the handler does not report and pay for milk on the basis 
of lower classifications than the correct classifications. 

In this case, the reporting handler claimed Class II-B for the ice 
cream. Class II-B is the general or “basic” classification for ice cream 
shipped out of the city. The shipping records were not brought to the 
attention of the auditors in connection with the audits for the months 
involved. We do not believe that the market administrator failed in 
‘his duty of certification because his auditors at the time of the audits 
a number of years ago did not seek out the shipment records of the 
ice cream. The Loft plant was an ice cream manufacturing plant. 
The burden was upon the petitioners to see that the shipment records 
were examined if they wished a classification dependent upon such 
records. Moreover, the petitioners are hardly in a position to assert 
now for their advantage that the market administrator did not comply 
with the order in allowing the classification they claimed. 

The petitioners cite instances such as the extensive audit made for 
February and March, 1943, when shipping documents were examined 
and the destination of ice cream noted with consequent reduction in 
the classification. ‘They argue that this should have been done for 
every month and they contend that the market administrator’s office 
has required examination of shipping documents for verification of 
utilization. We do not believe that because the auditing procedures 
may have become more complete and detailed in recent years any prior 
auditing becomes retroactively illegal and faulty. We do not believe 
either that, because at other times or under other circumstances it was 
thought necessary to check shipping documents in verification of a 
report, the failure to do so in this case constitutes a defective verifica- 
tion which petitioners can now set aside. The extent of the auditing 
necessary to verify reports is largely a matter of discretion with the 
market administrator and we cannot say for the advantage of the 
petitioners here that the market administrator, as a matter of law, 
should have investigated further and given the petitioners a lower 
classification than they reported. We have the same views concerning 
a period of several months, October 1940-January 1941, when no 
audit was conducted because of insufficient personnel. 

Petitioners invoke section 927.6 (b) of the order which provides 
that : 

“The market administrator shall, on or before the 14th day of each month, 
audit for mathematical correctness and obvious errors the report submitted for 
the preceding month by each handler, * * *” 
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This can refer only to an examination of the report and not to an audit 
of the books and records of the various handlers and their customers. 
Only four days are allowed for this examination after the filing of the 
report. 

The petitioners further contend that it was the duty of the market 
administrator to reaudit and reclassify upon their request. They 
refer to section 927.7 (k) of the order which is as follows: 

“(k) Adjustments of errors in payments. Whenever verification by the market 
administrator of reports or payments of any handler discloses errors made in 
payments to or from the producer settlement fund, the market administrator 
shall promptly bill such handler for any unpaid amount, and such handler shall, 
within 5 days, make payment to the market administrator of the amount so billed. 
Whenever verification discloses that payment is due from the market admin- 
istrator to any handler the market administrator shall, within 5 days, make such 
payment to such handler. Whenever verification by the market administrator of 
the payment to any producer for milk delivered to any handler discloses payment 
to such producer of less than is required by this section, the handler shall make 
up such payment to the producer not later than the time of making payment next 
following such disclosure.” 

The market administrator’s verifications of the reports did not 
disclose that errors had been made or that payment was due to the 
petitioners and, for the reasons given above, we believe that the 
verification was adequate. 

The remaining issue is whether the market administrator should 
have conducted a reaudit when asked to do so. The correspondence 
set out in the Findings of Fact is interesting. It is obvious that Loft 
rather than the petitioners is the real party in interest although the 
petitioners finally filed the petitions at Loft’s urging. It is apparent 
too that the II-B classifications were not reported in error. The 
petitioners sold the cream for Class II-A and II-B purposes and 
were not interested in selling it for any lower-classified uses. The 
evidence indicates that petitioners, for purposes of their own, really 
wanted a II-B classification and would not have sold the cream to 
Hershey for Loft if they had thought it would get a lower classifica- 
tion. Even after petitioners learned from the market administrator’s 
adjustments in February and March, 1948, that all the cream was not 
actually being used in II-B, they continued to claim II-B classification 
for it. They wished it to have that classification. They knew the 
provisions of the order and could easily have known the disposition 
of the ice cream had they been interested in that information. Not 
until long after the shipments involved, and then at the insistence 
of Loft, did the petitioners file their petitions requesting reclassifi- 
cation. Under the circumstances, we do not think the market admin- 
istrator acted arbitrarily or unlawfully in refusing to incur the 
expense necessary to a reaudit to determine, not only to what points 
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Loft shipped the ice cream, but to determine that it never reentered 
New York City. 

Petitioners refer to several instances in which the market admin- 
istrator reclassified milk where, upon investigation, he found the 
original classification to be incorrect. These are all cases in which 
the handler, either wilfully or inadvertently, failed to report cor- 
rectly the utilization of his milk but claimed a lower classification 
than that to which he was lawfully entitled. He was not allowed to 
retain the profit resulting from his false reporting. These instances 
are not precedents for the situation here where the petitioners re- 
ported classifications, apparently deliberately, which a long time 
later they claim were higher than the actual classification of the 
utilization. 

We are of the opinion that the action of the market administrator 
in refusing to reaudit and reclassify the milk in question was not 
contrary to law. 


ORDER 


The relief requested by petitioners is denied and the petitions are 
dismissed. 


SUPPLEMENTAL ORDER JUNE 16, 1950 


The decision and order entered in this proceeding on June 14, 1950, 
is corrected as follows: 

(1) On page 694, line 33, delete “of” and substitute the following 
for the sentence beginning on that line: 


“For the sake of brevity, however, we shall refer only to Class II-F, it being 
understood that Class III or III-C is meant for the times when such designation 
rather than II-F is pertinent.” 


(2) Insert the following line after the word “ice” on line 7, page 700. 


“cream with exceptions carved from this general classification for ice.” 


(No. 2469) 


In re Marxet AGeEncies at Union Stock Yarps, Denver, CoLoraDo. 
P&S Doc. No. 485. Decided June 12, 1950. 


Increase in Rates and Charges 


Inasmuch as the parties are agreed and no objection has been filed, respondents’ 
petition is granted and respondents are authorized to file a new and higher 
rate schedule and are permitted to use the proposed form of the report 
attached to and filed with the amended petition. 
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Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on May 
93, 1949 (8 A. D. 532) which continued in effect the provisions of an 
order dated May 24, 1948 (7 A. D. 391). The order of May 24, 1948, 
modified the provisions of a previous order dated August 20, 1946 (5 
A. D. 600) as amended. 

On April 28, 1950, respondents filed a Petition for Modification of 
Rates and Charges requesting authority to file and establish as of July 
1, 1950, a new schedule of rates and definitions set forth in a proposed 
Tariff No. 13 attached to and made a part of the petition. The peti- 
tion also requests that the authorization continue in effect until and 
including September 30, 1951, and that respondents be permitted to 
submit Profit and Loss Statements, Statements of Volume, and Re- 
ports of Salaries Paid on an annual basis in lieu of the requirements of 
the current order. On May 26, 1950, respondents filed an amended 
Petition for Modification of Rates and Charges requesting that they 
be authorized to submit and file as their tariff another proposed Tariff 
No. 13 attached thereto and made a part thereof in lieu of the proposed 
Tariff No. 13 attached to and made a part of the petition filed on 
April 28, 1950. The amended petition also requests that, in lieu of 
certain reports with respect to revenues and expenses heretofore re- 
quired by the current and previous orders in this proceeding, respond- 
ents be authorized to furnish, annually, data provided for by a pro- 
posed form of report entitled “Annual Report” attached to and filed 
with the amended petition. 

Notice of the Petition for Modification of Rates and Charges filed 
on April 28, 1950, was published in the Federal Register on May 16, 
1950. This notice set out the entire Proposed Tariff No. 13. No 
objection to the action petitioned for was filed with the Hearing Clerk. 
The rates sought by the amended petition will not produce higher 
average per head revenues by species than the rates requested in the 
original petition, notice of which was published on May 16, 1950. 

On June 2, 1950, the Livestock Branch filed an answer recommend- 
ing that the petition as amended be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the petition as amended is granted. The respondents shall furnish, 
annually, the data provided for by the proposed form of report 
attached to and filed with the amended petition. The respondents 
are authorized to file a new Tariff No. 13 which shall read as follows: 

894509—50——2 





PACKERS AND STOCKYARDS ACT, 1921 


DENVER LIVE STOCK EXCHANGE 
Tariff No. 13 
ARTICLE 1—DEFINITIONS 


CATTLE are animals of the bovine species weighed in drafts, the average 
weight of the animals in which is over 400 pounds. 

CALVES are animals of the bovine species weighed in drafts, the average 
weight of the animals in which is 400 pounds or under. 

BULLS are uncastrated male animals of the bovine species (except purebred 
or registered), weighed in drafts, the average weight of the animals in which 
is 600 pounds or over. 

HOGS are all swine, irrespective of weight. 

SHEEP are all animals of the ovine species and, for purposes of assessing 
charges in this tariff, include goats. 

A CONSIGNMENT for the purpose of assessing selling charges is all the live- 
stock of one species (cattle, calves and bulls to be considered as separate species) 
belonging to one owner and delivered to one market agency to be offered for 
sale at one time and sold by it. 

A PURCHASE ORDER for the purpose of assessing buying charges is all > 
the livestock of one species (cattle, calves and bulls to be considered as separate 
species) bought at any time but shipped to or delivered to one person on one 
market day. 

A DRAFT is all the animals in one consignment weighed as a single sales | 
classification. 

A PERSON is an individual, a partnership, a corporation and/or an associa- 
tion of any such acting as a unit. 

Nore: When single-deck cars are furnished in lieu of double-deck car or cars 


ordered, each two single-deck cars shall be considered to be a double-deck car. 


ARTICLE 2—SELLING, RESELLING AND BuyING CHARGES 


SECTION A 
Cattle: Per head 
Consignments of one head and one head only 


Consignments of more than one head: 
First 5 head in each consignment 
Next 10 headin each consignment... . ~~... nn noe . 95 
Each head over 15 in each consignment . 90 
Note: Maximum charges on a consignment of cattle arriving by rail shall not 
exceed an amount equal to $30.00 multiplied by the number of cars in which the 
consignment arrives at the market. 


SECTION B 
Calves : Per head 
Consignments of one head and one head only 


Consignments of more than one head: 

First 5 head in each consignment 

Next 10 head in each consignment 

Each head over 15 in each consignment 

Note: Maximum charges on a consignment of calves arriving by rail shall not 

exceed an amount equal to $30.00 multiplied by the number of single-deck cars 
in which the consignment arrives plus $40.00 multiplied by the number of double- 
deck cars in which the consignment arrives at the market. 
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SECTION © 
Bulls: Per head 
Sold for slaughter or as feeders, irrespective of the mode of arrival 
i I sis cn ccc eins ana a alc than ln eka $1. 50 
SECTION D 
Hogs—lIrrespective of the mode of arrival or departure: Per head 
Consignments of one head and one head only_____------------___--- $0. 50 
Consignments of more than one head: 
Pivet 30 head fn each cotisighwent. oS ek . 40 
Next 16 head in each consigument.......... .. 2.2.2. . 35 
Each head over 25 in each consignment___-_..--..____--_-_-___ . 25 
SECTION E 
Sheep: Per head 
Consignments of one head and one head only___----------------- $0. 50 
Consignments of more than one head: 
First 10 head in each 250 head in each consignment___________- . 35 
Next 50 head in each 250 head in each consignment____________ .19 
Next 60 head in each 250 head in each consignment__--_-_---_~- .10 
Next 130 head in each 250 head in each consignment_______-____ . 06 


NoTE: Maximum charges on any consignment of sheep arriving by rail shall 
not exceed an amount equal to $20.00 multiplied by the number of single-deck 
cars plus $30.00 multiplied by the number of double-deck cars in which the 
consignment arrived at the market. 


SECTION F 


Dairy and Breeding Animals: Per head 
Porohred oc: resitteretd: bull. non sonecnn dks ccominensnseea $7. 50 
Purebread.or registered cows or heifers._.........~................ 5. 00 
Milk cows: with:or without: calf at Gh@0 ncn niin cnimeeninsinenia® 1. 50 
rameter Wreatitie: PATRICK, 4-3 esteem sanenmaaunnatean 1.00 

SECTION G 


On all carloads of livestock that are put through the auction sales ring during 
Stock Show Week, one and only one regular selling commission shall be charged 
by the market agency, provided the carload is of the same ownership and same 
identity. 

SECTION H 


Any sale of livestock made at the auction sales ring during Stock Show Week 
shall be contingent and not final until the buyer of said livestock has made 
satisfactory settlement or arrangements with the market agency handling the 
said livestock. But in the event that the market agency has issued release or 
releases to the buyer of the livestock then all liability for payment of said 
livestock to the owner or owners must be assumed and made by the market 
agency. 

ARTICLE 3—ExtTrRA SERVICE CHARGES 


The following Extra Service Charges are applicable to all species: 
SECTION A 


When a buyer who has purchased livestock from a commission firm requests 
any service and/or assistance, and/or elects to have the firm place billing order 
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or orders and service is actually rendered, one-fourth of the regular buying 
commission shall be charged for such service. This service charge shall not 
be assessed to purchasers of registered or purebred cattle bought for breeding 
purposes during the week of the Stock Show, or when regular buying commission 
is charged. 

SECTION B 


When livestock bought from other firms by the purchaser himself is paid for 
and/or picked up and/or billed out or any other assistance is rendered in the 
purchase of the stock, one-half the regular buying commission shall be charged 


to the buyer. 
SECTION C 


For each additional weight draft over 3, on account of sales classification 
(not to exceed $3.00 on any one owner) : $0.25. 

No extra draft charges shall be made on a Purchase Order. 

For each additional check, each additional account of sales, each proceeds 
deposited or bank credit, over 2: $0.05. 


SECTION D 


When buys are made to complete a Purchase Order from more than two 
agencies and/or dealers, a charge of 50¢ shall be made for each additional 
agency and/or dealer in excess of two. 


DEDUCTIONS MADE BY SELLING AGENCIES AT DENVER FOR THE ACCOUNT OF OTHERS 


The charges set forth below are for the accommodation of the shippers, their 
organizations and State Authorities and are not collected at the direction of 


The Denver Live Stock Exchange or at the behest of or by the United States 
Department of Agriculture. 

(a) For the Colorado-Nebraska Lamb Feeders Association, for the Colorado 
Wool Growers Association and for the Colorado Cattlemen’s Association, such 
assessments on livestock consignments of their members may be levied by the 
respective bodies from time to time, the names of said members to be filed with 
the respective firms. Such collections, however, to be optional with each of said 
member shippers. 

(b) For the Colorado Board of Livestock Inspection Commissioners, 6 cents 
per head on all cattle originating in said state when such inspection fee has 
not been paid at loading point, for the purpose of providing proper brand 
inspection on such shipments. 

(c) For the National Live Stock and Meat Board, 25 cents per straight cars 
(single ownership on all consignments) of cattle and hogs, and 75 cents on 
all consignments of sheep to be sold on this market. Such collection, however, 
to be optional with shippers. Commensurate charges for all other modes 
of arrival. 

(d) For Yard insurance coverage on fire and mixing caused by fire on all 
livestock while in the Yards, 10 cents per carload, commensurate charges on 
all other modes of arrival. 

(e) There shall be collected in addition to the regular selling commission on 
all livestock passing through the sales ring of the Denver Union Stock Yards, 
an auctioneer fee as hereinafter provided: 


DURING STOCK SHOW WEEK 


Cattle or calves: $1.50 for each individual head. 
Cattle or calves: $5.00 for each carload. 
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Lots of three head or more sold together to be assessed at the carload rate. 


Fat wethers and barrows: $0.50 per head. 
More than six head of either hogs or sheep to be assessed at the carload rate 


of $3.00 provided they are sold as a group. 


4-H CLUB SALES AND FUTURE FARMERS OF AMERICA SALES AT AUCTION OTHER THAN 
DURING STOCK SHOW WEEK 


Cattle or calves: $1.00 for each individual head. 
Cattle or calves: $5.00 when sold in groups of five or more. 


The schedule of rates attached to the original petition filed on April 
28, 1950, was set out in full in the Federal Register and all interested 
parties were afforded an opportunity to be heard in the matter. No 
protest was received in connection with the action petitioned for. The 
schedule authorized by this order will produce the same or lower per 
head revenues by species. In view of the foregoing, it is found that 
notice and public procedure on this order are unnecessary. 

The respondents who must prepare for and be ready to comply with 
the provisions of this order on its effective date wish to have it become 
effective on July 1, 1950. All interested persons have been afforded 
a period of 15 days during which to be heard on the original petition 
for rates which would produce the same or higher average per head 
revenues by species. The Packers and Stockyards Act provides that 
no order of this nature shall become effective in less than five days after 
the date thereof. Any undue delay in making this order effective 
may adversely affect marketing conditions. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on July 1, 1950, and continue in 
effect to and including September 30, 1950, unless changed by further 
order before that date. 

Copies hereof shall be served upon the parties by registered mail 
or in person, 


(No. 2470) 


J. B. WitLovcusy v. Propucers Livestock MARKETING ASSOCIATION. 
P&S Doc. No. 1859. Decided June 12, 1950. 


Dismissal—Reparation Complaint 


Complaint for reparation dismissed because of complainant’s failure to carry 
burden of proof as to the weight of an animal shipped by plaintiff from Iowa 
to Omaha for sale by respondent, a commission merchant engaged in business 
at the Union Stock Yards, Omaha, Nebraska.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Kd. 
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Mr. Boyd M. Cambridge, of Jones, Cambridge & Carl, Atlantic, Iowa, for com- 
plainant. Mr. J. J. Vinardi, of Gross, Welch, Vinardi & Kauffman, Omaha, 
Nebraska, for respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended. The complainant claims the sum of $93.00 
representing the difference between the amount received by him from 
the sale of a Black Angus bull by the respondent for his account and 
the amount he contends he should have received. The complainant 
shipped the bull to Omaha from his farm in Iowa. He received the 
amount of $302.94 representing the net proceeds from the sale of a bull 

‘weighing 1,480 pounds at $21.00 a hundred pounds. The complainant 
estimates that his bull weighed at least 1,800 pounds and should have 
brought $22.00 a hundred pounds instead of $21.00. 

A hearing was held in Omaha, Nebraska, on February 16, 1950. 


FINDINGS OF FACT 


1. The respondent, Producers Livestock Marketing Association, is a 
commission merchant engaged in business at the Union Stock Yards, 


Omaha, Nebraska. 

2. The complainant, an individual farmer residing near Lewis, 
Iowa, shipped a Black Angus bull to the respondent at Omaha, 
Nebraska, on or about December 13, 1948. 

3. The bull was received by the respondent on or about December 
14, 1948, and was sold on behalf of the complainant at a price of $21.00 
a hundred pounds. The weight of the bull sold by the respondent 
as shown by the stockyard scales was 1,480 pounds and the total sales 
price was $310.80. 

4, The respondent deducted from the proceeds the amount necessary 
to pay for trucking the bull from the complainant’s farm in Iowa to 
Omaha and for its own and other services at the stockyards, and 
remitted the net proceeds of $302.94 to the complainant. 

5. Complaint was made to the Secretary of Agriculture within 
ninety days after the date of the transaction complained of. 


CONCLUSIONS 


It is the belief of the complainant that the Black Angus bull which 
he shipped to the respondent weighed at least 1,800 pounds and was 
in such good condition that it should have sold for $22.00 a hundred 
pounds instead of $21.00 a hundred pounds. However, to support 
this belief he was able to offer in evidence only his own estimate as 
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to its weight and the estimates of his neighbors. On the other hand, 
the respondent’s evidence showed that a procedure was followed in 
handling the bull which made it extremely unlikely, if not impossible, 
that there could have been a mixup so that another bull was sold as 
the complainant’s bull. The fact that the bull actually weighed only 
1,480 pounds is established beyond dispute by its actually being 
weighed on the scales at the Union Stock Yards Company. 

The burden of proof in a situation of this kind is, of course, on the 
complainant. He must prove his case by a preponderance of the evi- 
dence. That he has failed to do. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or in 


person. 


(No. 2471) 


In re Wuu1aM Fotey, Ray L. Jackson anp FRANK STANDISH, D. B. A. 
Frank STanpisH Company. P&S Doc. No. 1892. Decided June 


13, 1950. 
Suspension of Registration—Violation of Act—Cease and Desist 


Where respondents admitted the violations of the act which the order of inquiry 
alleged as having been committed by one respondent and the other two 
respondents did not participate in, having knowledge of, or profit from the 
violations, the registration of the three respondents as a partnership is 
suspended for a period of ten months and respondents are ordered to cease 
and desist, but the suspension is not to apply to or have any effect on a new 
registration of the two respondents as partners who did not participate in, 
have knowledge of, or profit from the violations engaged in by the one 


respondent.* 
Mr. Elmer J. Scott for complainant. Messrs. William Foley, Ray L. Jackson, 
and Frank Standish, of Kansas City, Missouri, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), hereinafter 
referred to as the act. The order of inquiry and notice of hearing, 
filed February 1, 1950, alleges that respondents wilfully violated 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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several different provisions of the act and of the regulations there- 
under. 

Respondents Jackson and Standish each filed answers on February 

9, 1950, in which they denied any part in, or knowledge of the acts 
which the order of inquiry alleges were committeed by Foley. On 
the same day, respondent Foley filed an answer in which he admitted 
some of the allegations in the order of inquiry and stated that neither 
of his partners nor any of their employees had any knowledge of the 
acts complained of. On May 8, 1950, respondents Jackson and 
Standish filed supplemental answers and on June 1, 1950, respondent 
Foley filed a supplemental answer. In their supplemental answers 
‘they each admitted the facts alleged in the order of inquiry, waived 
oral hearing, and consented to the entry of an appropriate order with- 
_ out further notice. Although Jackson and Standish admitted the 
facts alleged and are apparently willing to accept responsibility for the 
acts of their partner Foley, they reiterated their denial of any personal 
knowledge of the actions of Foley which are the basis for the order of 
inquiry. 

After the order of inquiry was filed, Foley was expelled from the 
Kansas City Livestock Exchange and withdrew as a partner from the 
respondent firm. Respondents Jackson and Standish, as partners, 
then reregistered under the old firm name and are now operating as 


registrants. The Livestock Branch does not contend that respondents 
Jackson and Standish had knowledge of the violations of the act com- 
mitted by Foley nor that they profited personally therefrom. 


FINDINGS OF FACT 


1. At all times mentioned herein William Foley, Ray L. Jackson 
and Frank Standish were partners doing business as Frank Standish 
Company and were registered with the Secretary of Agriculture as a 
market agency pursuant to the act to buy and sell livestock on a com- 
mission basis at the Kansas City Stock Yards, Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

8. At all times mentioned herein respondent William Foley was 
a cattle salesman for Frank Standish Company and Ray V. Hartman 
was registered with the Secretary of Agriculture pursuant to the act 
as a dealer to buy and sell cattle for his own account at the stockyards. 

4, Since on or about June 1, 1945, until January 18, 1950, pursuant 
to an arrangement between Ray V. Hartman and respondent William 
Foley, Ray V. Hartman planted cattle purchased by him with the 
Frank Standish Company at the stockyards for resale. Respondent 
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William Foley sold the cattle so planted in competition with shippers’ 
livestock and for special treatment and attention accorded the sale 
of Hartman’s cattle and in pursuance of their arrangement, respondent 
William Foley collected and received weekly from the said Hartman 
sums of money ranging up to $100.00 per week, the last such payment 
having been made on or about January 12, 1950, and being in the 
sum of $85.00 or more. 

5. (a) On or about January 13, 1950, respondent William Foley 
received the sum of $100.00, more or less, from Ray V. Hartman to 
transmit to certain weighmasters at the stockyards which sum of 
money was compensation to the weighmasters for recording weights on 
scale tickets showing the weight of cattle sold for Ray V. Hartman 
at a weight greater than the true and correct weight thereof and 
showing the weight of cattle bought by Ray V. Hartman at less than 
the true and correct weight thereof, and respondent William Foley 
delivered the money to weighmaster William E. Miller for distribu- 
tion among the weighmasters involved. The said scale tickets were 
made a part of the records and memoranda kept by the operator of 
the stockyards. 

(b) At divers other times during the period from July 1, 1949, 
to January 8, 1950, respondent William Foley received various sums 
of money from Ray V. Hartman to transmit to certain weighmasters 
at the stockyards, which sums of money were compensation to the 
weighmasters for recording weights on scale tickets showing the weight 
of cattle sold for Ray V. Hartman at a weight greater than the true 
and correct weight thereof and showing the weight of cattle bought 
by Ray V. Hartman at less than the true and correct weight thereof, 
and the said scale tickets were made a part of the records and memo- 
randa kept by the operator of the stockyards. 

6. On or about January 17, 1950, respondent William Foley during 
an interview with C. L. Richard and Charles C. Sercer, authorized 
agents of the Secretary of Agriculture, in response to questions from 
such agents wilfully gave false infermation to said agents concerning 
the receipt of money from dealers at the stockyards for weighers and 
for specia] treatment accorded dealers’ livestock. 


CONCLUSIONS 


The respondents were registered as a market agency to sell live 
stock on a commission basis at the stockyards. In selling shippers’ 
livestock they acted as agent for the shippers to whom they owed 
the duty of undivided Joyalty, ‘They were required at all times to 
be alert to promote their principals’ interest and to permit no con- 
flicting interest to intervene in the performance of their duties as 
an agent. The failure to fulfill that responsibility of an agent in 
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the manner which the facts set out in paragraphs 3, 4 and 5 disclose, 
was unfair, unjustly discriminatory and deceptive in violation of 
section 312 (a) of the act and was a failure to render reasonable selling 
services in violation of section 304 of the act. 

Under section 306 (f) of the act, the respondents are only entitled 
to charge and collect the commissions set out in their tariff on file 
with the Secretary of Agriculture. The receiving of payments by 
Foley from Hartman for special treatment and attention accorded the 
sale of Hartman’s livestock, as set out in finding of fact No. 4, was 
also in violation of section 306 (f) of the act. 

The result of the arrangement under which a dealer paid certain 
- weighmasters at the stockyards for favorable but false weights, as 
set out in finding of fact No. 5, was that false entries were made in 
the accounts and records of the operator of the stockyards, in viola- 
tion of section 10 of the so-called Federal Trade Commission Act 
which section is incorporated in and made a part of the Packers and 
Stockyards Act by section 402 of the latter act. Respondent Foley 
is responsible in part for the violations of that section because of his 
participation in the arrangement. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute de- 
pends in a large measure on the reliability of the information fur- 
nished by those subject to the provisions of the statute. The giving of 
false information, either orally or in writing, tends to conceal viola- 
tions of the act and to mislead enforcement officials so that the en- 
forcement of the act is seriously hampered and frustrated. Congress 
apparently recognized that fact because the most severe criminal [| 
penalty for which it made provision in the act applies to the keeping [| 
of false records and the making of false reports. 

The nature of the violations indicates that they were wilful. The | 
violations are very serious and the registration of respondents Foley, 
Jackson and Standish, doing business as Frank Standish Company, 
should be suspended for a period of ten months. Inasmuch as re- 
spondents Jackson and Standish did not participate in, have any 
knowledge of, or profit from the violations engaged in by Foley, the 
suspension here ordered should not affect their new registration as 
partners. The respondents should also be ordered to cease and desist 
from continuing to violate the act and the regulations. 


ORDER 


The respondents shall cease and desist from: 
(1) Engaging in unfair and deceptive practices and devices in 
violation of section 312 (a) of the act, 
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(2) Charging and collecting any rates other than those set out in 
their tariff on file with the Secretary of Agriculture, 

(3) Failing to render reasonable selling services in violation of 
section 304 of the act, 

(4) Causing false entries to be made in the accounts and records of 
stockyard owners and registrants under the act, and 

(5) Giving false information concerning their operations at the 
stockyards to representatives of the Secretary of Agriculture charged 
with responsibility for enforcement of the act. 

The registration of William Foley, Ray L. Jackson and Frank 
Standish, doing business as Frank Standish Company is suspended 
for a period of ten months from the effective date hereof. This sus- 
pension shall not apply to or have any effect on the new registration 
of Ray L. Jackson and Frank Standish as partners, now doing business 
as Frank Standish Company, inasmuch as they did not participate in, 
have knowledge of, or profit from the violations engaged in by Foley. 

A copy of this order shall be served upon each respondent and it 
shall become effective five days after service. 


(No. 2472) 


Tue CLEVELAND VEGETABLE Market Co. v. Stmon Srecen Co. AND/OR 
Au Kaiser & Bros., Inc. PACA Doc. No. 4911. Decided June 2, 
1950. 

Failure to Pay Deficit 


Where the evidence shows the parties entered into an agreement for the shipment 
of a carload of lettuce for sale by complainant on a consignment basis for 
the account of respondent, complainant received and sold the lettuce in- 
curring a deficit and respondent refused to reimburse complainant for the 
loss, held, respondent’s failure to pay the deficit is a violation of section 2 
of the act for which reparation, with interest, should be awarded 
complainant.* 


Consignment Sale—Consignee Not Guarantor of Success of Undertaking 


A consignee of a shipment for sale on a commission basis, held, not to be a 
guarantor of the success of the undertaking where the consignor issued 
instructions not to break the load unless the consignee believed the contents 
could be sold for more than freight and other charges.* 


Principal and Agent—Effect of Violation of Principal’s Instructions by Agent 


Where the principal is disclosed, the fact that the agent may have violated the 
principal’s instructions does not release the principal from its obligations 
under a contract with a third person.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Hd. 
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Mr. Fred Stua, of Cleveland, Ohio, for complainant. Messrs. Golbus ¢ Golbus, 
of Chicago, Illinois, for respondents, Mrs. Ilene M. Crigler, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a ez seg.). 
Complainant seeks to recover a deficit which, it is alleged was in- 
curred in connection with its sale on a commission basis, and for the 
account of respondent Al Kaiser & Bros., Inc., of one carload of | 
lettuce. The Simon Siegel Company negotiated the agreement in [ 
* controversy and has been joined by complainant as a co-respondent. | 

A copy of the report of investigation prepared by the Regulatory | 
Division was served by registered mail upon complainant on February | 
23, 1948. Copies of the report of investigation and of the formal | 
complaint were served by registered mail upon each respondent on | 
February 21, 1948. Each respondent filed an answer to the complaint | 
denying liability upon the grounds, in effect, that complainant had | 
proceeded with sales of the lettuce contrary to instructions not to | 
break the car unless he was certain the contents would sell for more 
than freight and other charges, and that complainant did not dispose 
of the lettuce with due diligence. The amount involved is less than 
$500. The case, therefore, is handled in accordance with the shortened 
method of procedure provided by the rules of practice. Complainant 
filed an opening statement of facts, each respondent filed an answer- 
ing statement of facts, and complainant filed a reply to the answering 
statements of facts. 


FINDINGS OF FACT 


1. Complainant, The Cleveland Vegetable Market Co., is a corpora- | 
tion whose post office address is Unit No. 6, Northern Ohio Food 
Terminal, Cleveland 15, Ohio. 

2. Respondent Simon Siegel Co. is a corporation whose post office 
address is 216 South Water Market, Chicago 8, Illinois. At the time 
of the transaction involved herein this respondent was licensed under 
the act. 

3. Respondent Al Kaiser & Bros., Inc., is a corporation whose post 
office address is 216 South Water Market, Chicago 8, Illinois. At 
the time of the transaction involved herein this respondent was licensed 
under the act. 

4, On or about August 5, 1946, in the course of interstate commerce, [| 
complainant and respondent Kaiser entered into a contract which | 
provided that complainant would sell, on consignment for the account | 
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of respondent Kaiser, the lettuce then contained in car NWX 4543. 
The contract was negotiated by respondent Siegel. 

5, Car NWX 4543, which contained 318 crates of Watex brand 

lettuce, was shipped from Watsonville, California, on July 25, 1946, 
to respondent Kaiser at Chicago, Illinois. A restricted Federal 
inspection made at Chicago, Illinois, on August 5, 1946, revealed the 
lettuce to be in the following condition : 
“, . 20 to 40 average approx. 30% heads affected with decay bacterial soft rot 
mostly affecting 2 to 4 head leaves few affecting entire head. In addition 10 to 
20% average 17% damaged by tipburn remainder heads generally fresh and 
qisp.... .” 

The inspector did not attempt to determine the grade of the lettuce 
because of the high percentage of condition factors. 

6. Respondent Kaiser knew of the condition of the lettuce in 
Chicago, as revealed by the Federal inspection report referred to in 
Finding 5. On or about August 5, respondent Kaiser diverted the 
lettuce in question to complainant at Cleveland, Ohio, where it arrived 
on August 7, 1946. Complainant did not learn of the condition of the 
lettuce until the shipment reached Cleveland. 

7. At the request of complainant, a Federal inspection was made of 
the partly unloaded shipment of lettuce at Cleveland, Ohio. The 
following information is contained in the certificate, dated August 7, 
1946, 3:15 p. m., evidencing this restricted inspection: 

“.. . Grade defects range from 5 to 25%, average 12%, . . . . Ranging from 10 
to 830%, average approximately 15% Tipburn, most of which is slight. From 
10 to 30%, average 20% Bacterial Soft Rot in various stages, mostly early to 
fairly well advanced, affecting compact portions of heads.” 

The grade was certified as “Fails to grade U. S. No. 1 account defects 
in excess of the tolerance.” 

8. Sales of the lettuce in question were made by complainant during 
the period August 7 through August 15, 1946. Of the 318 crates of 
lettuce contained in the car, 208 were sold for gross proceeds of $458.25. 
Thirteen crates were left in the car, and 97 crates were dumped. 

9. The following charges were paid by complainant in connection 
with the lettuce in question: Dump certificate $2.50, Government 
inspection $5, Cartage $21.35, Freight $561.15, and Demurrage $2.27. 
Adding complainant’s commission of $45.83 to these charges brings 
the total charges against the shipment to $638.10. Applying the gross 
proceeds of sale amounting to $458.25 leaves a deficit of $179.85. 
Although requested to do so, respondents have failed and refused to 
reimburse complainant for this deficit or any part thereof. 

10. The informal complaint was filed on November 29, 1946, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


It is undisputed that Mark Zackler, a representative of respondent 
Simon Siegel Company (hereinafter referred to as Siegel), negotiated 
the contract involved herein. Also, it is clear that the agreement 
entered into by complainant and respondent Al Kaiser & Bros., Inc. 
(hereinafter referred to as “Kaiser”), provided that complainant was 
to sell a designated carload of lettuce on a commission basis for the 
account of Kaiser. The only seriously controverted issue involves 
certain instructions which Kaiser alleges it gave to Zackler to be 
relayed to complainant. These alleged instructions are to the effect 
- that, if complainant did not believe the lettuce could be sold for enough 
to cover freight and ali other charges, complainant was not to break 
the load but was to abandon the lettuce to the railroad. Respondents 
- both take the position that complainant ignored these instructions and 
consequently should bear the loss incurred. Complainant denies ever 
having received the instructions. 

Mark Zackler is now deceased. According to a report dated 
January 21, 1948, contained in the report of investigation, Zackler 
admitted to the investigator having received the instructions from 
Kaiser. Zackler stated to the investigator that on the day following 
the date of the agreement he, Zackler, talked over the telephone with 
a representative of complainant firm on other matters, and at that 
time he mentioned Kaiser’s instructions. In a sworn answering state- 
ment of facts, Simon Siegel, president of the brokerage company, 
states that he had personal knowledge of the transaction in question 
and that such instructions were relayed to complainant by Mark 
Zackler. The alleged instructions in controversy do not appear in 
the telegraphic confirmation of the agreement sent by the brokerage 
company to complainant, nor do they appear in any other written 
documents pertaining to the transaction. The evidence shows that 
Kaiser directed the broker to issue the instructions to complainant, 
but we think respondents have failed to show by a preponderance of 
the evidence that the instructions in question were relayed to 
complainant. 

An instruction to abandon a shipment not considered to be worth 
freight charges appears to be in the nature of an admonition. While 
it is not unusual for us to hear that such instructions were given, the 
consignee of a shipment on consignment would normally pursue such 
course where it appeared that the proceeds of sale would be less than 
freight charges. But the issuance of such instructions does not make 
the consignee personally liable for a deficit incurred in connection 
with the shipment. We have consistently held that a commission 
merchant does not insure the success of an undertaking or guarantee 
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against mistakes or errors of judgment. Samuel George v. Showker 
Bros., 8 A. D. 702, 708, citing Carmichael v. Lavengood, 112 Ind. App. 
144, 44 N. E. 2d 177 (1942) ; Rice v. Longfellow Brothers Company, 82 
Minn. 154, 84 N. W. 660 (1901) ; M/ilton Smith v. Fidelity & Columbia 
Trust Company, 227 Ky. 120, 12 S. W. 2d 276, 62 A. L. R. 1357 (1928). 
In our opinion a consignee is not liable, in the absence of negligence, 
for the deficit incurred on a consignment shipment unless there is a 
clear uderstanding or agreement to that effect. We find no such 
understanding or agreement here. 

With respect to the performance by complainant of its obligations 
under the contract, it is not shown that complainant failed to exercise 
the required degree of care, or that the sales were not made to the best 
possible advantage. Whereas the deficit incurred may have resulted 
from the exercise of poor judgment on complainant’s part, it would 
seem that complainant’s action in proceeding with the sale of the 
lettuce could have been no greater error of judgment than was Kaiser’s 
election to divert the shipment to complainant. Particularly is this 
true when Kaiser had knowledge of the high percentage of defects 
and decay in Chicago, and the restricted Chicago inspection report 
indicated the lettuce to be in even worse condition than did the re- 
stricted Cleveland inspection report. The complaint in Jrving J. 
Okum v. N. 8. Toledo Company, 8 A. D. 261, involved a similar con- 
signment of lettuce with resultant loss. In that case we questioned 
whether the consignor, who did not consider that abandonment was 
justified at Pittsburgh, should be allowed to complain that the con- 
signee did not think the lettuce should be abandoned in New York. 
At one stage of the present proceeding, respondent Siegel seems to 
have conceded that complainant was entitled to reimbursement for 
the deficit. This appears from a letter addressed by that company 
to complainant on August 23, 1946, with reference to an account sales 
wherein it is stated that: “We suggest that you forward this account- 
ing either to us or direct to Al Kaiser Brothers in order to complete 
the file in this transaction and expedite payment to you of deficit 
incurred.” We think complainant clearly is entitled to reim- 
bursement. 

The next problem is to determine the person or persons liable for 
payment of the deficit. Complainant has joined both Kaiser and 
Siegel as respondent parties. The pleadings and record show Siegel 
was acting either as Kaiser’s agent, or as agent for both Kaiser and 
complainant. In either case, Kaiser was not an undisclosed principal. 
Upon well known principles of agency, Kaiser as the principal is 
liable to the complainant. This conclusion is not altered by the fact 
that Siegel may have failed to carry out some of Kaiser’s instructions. 
It has been said that: 
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“If an act done by an agent is within the apparent scope of the authority with 
which he has been clothed, it matters not that it is directly contrary to the 
instructions of the principal; the latter will, nevertheless, be liable, unless the 
third person with whom the agent dealt knew that he was exceeding his 
authority or violating instructions.” 


Farmers National Grain Company v. Young, S. Ct. Okla. (1940) 187 
Okla. 298, 102 Pac., 2d 180; I Agency Am. L. Inst. § 161. ~ 

The final question is whether Siegel is liable, not to Kaiser, but to 
complainant. It seems clear that complainant could recover from 
Siegel, as agent for complainant, for any loss attributable to the 
agent’s failure to transmit instructions to complainant. However, 
~ Siegel’s failure to transmit the instructions is not shown to have been 
the cause of the loss. A complaint against Siegel on this basis would 
therefore fail. A more difficult question would concern the right of 
complainant to recover from Siegel as agent of Kaiser. The answer 
would again appear to be that the agent’s failure was not the cause 
of the loss, and Siegel therefore would not be liable. Although we 
are not concerned with a claim by Kaiser against Siegel, because none 
has been presented, it would appear that such claim would necessarily 
fail for the same reason. 

In conclusion, the failure of Kaiser to reimburse complainant for 


the deficit incurred herein is in violation of section 2 of the act, for | 


which reparation in the amount of $179.85, plus interest, should be — 
awarded complainant. The complaint, insofar as it relates to re- 
spondent Siegel, should be dismissed. The facts should be published. 


ORDER 


The complaint, insofar as it relates to respondent Simon Siegel 
Company, is dismissed. 


Within 30 days from the date hereof, respondent Al Kaiser & Bros., | 
Inc., shall pay to complainant, as reparation, $179.85, with interest | 
thereon at the rate of 5 percent per annum from September 1, 1946, | 


until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2473) 


Bennetr & Cuayton Co., Inc. v. Miter Brokerage Co. PACA 
Doe. No, 5348. Decided June 5, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of potatoes to respondent who accepted 
delivery but failed to pay the balance of the purchase price after credits 
were allowed by the complainant, and respondent failed to file an answer 
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to the complaint, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and its failure to pay 
the balance of the purchase price is a violation of the act for which repara- 
tion should be awarded to complainant, with interest.* 


Bennett & Clayton Co., Inc., of Prospect Plains, New Jersey, complainant pro se. 
Mr. B. D. Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received March 16, 1950. Formal complaint 
was filed March 23, 1950, alleging that complainant sold potatoes to 
the respondent but that respondent has failed to pay a balance due 
of $388. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant April 19, 1950. Copies of the formal complaint and the 
report of investigation were served upon respondent on April 18, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts al- 
leged in the complaint. Respondent has failed to file an answer and 
this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Bennett & Clayton Co., Inc., is a corporation whose 
address is Prospect Plains, New Jersey. 

2. Respondent is an individual, W. L. Miller, trading as Miller 
Brokerage Company, whose address is 323-329 North Lee Street, Salis- 
bury, North Carolina. At the time of the transaction complained of 
herein, respondent was not licensed but was subject to license under 
the act. Subsequently, respondent paid license fee arrearage to cover 
the period when this transaction occurred. 

8. On or about September 28, 1949, complainant and respondent 
entered into a contract for the sale by complainant to respondent of 
one truckload of U.S. No. 1 potatoes, at the agreed price of $2.35 per 
ewt., delivered at Salisbury, North Carolina. 

4. On September 29, 1949, complainant shipped in interstate com- 
merce from Prospect Plains, New Jersey, to respondent at Salisbury, 
North Carolina, 300 sacks of potatoes, 100 pounds net weight each. 

*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 

894509 —50-——3 
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The potatoes were officially inspected at shipping point and certified 
as grading U.S. No. 1, Size A, 2-inch minimum. 

5. Upon arrival of the shipment at Salisbury, North Carolina, on 
October 1, 1949, respondent accepted the potatoes. 

6. Complainant invoiced respondent for the 300 sacks of potatoes 
at the contract price of $2.35 per sack, or $705, less $35 transportation 
charges on the shipment paid by respondent. On October 31, 1949, F 
complainant accepted the return of 120 sacks of the potatoes and 
credited respondent for the original sale price of $2.35 per sack, or [ 
$282, reducing respondent’s obligation to complainant to $388. Re- 
spondent owes complainant $388 under the contract, no part of which F 
- has been paid. 

7. Informal complaint was received March 16, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes [ 
an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c) ). 

The record shows that complainant sold to respondent a truckload | 
of U.S. No. 1 potatoes for an agreed contract price of $2.35 per cwt., | 
delivered ; that in accordance with the terms of the contract, 300 sacks | 


of U. S. No. 1 potatoes were shipped in interstate commerce to the | 
respondent; that upon arrival at destination respondent accepted the [ 
potatoes; and that respondent was credited with $35 transportation 
charge and $282 for the return of 120 sacks of potatoes to the com- 
plainant, leaving a balance due of $388, no part of which has been paid [ 
by respondent. 

Respondent’s failure to pay the balance due on the contract pur- 
chase price is in violation of section 2 of the act. Complainant should [ 
be awarded reparation in the amount of $388, with interest, and the | 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $388, with interest thereon at the rate 
of 5 per cent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2474) 


Roy A. CatHer v. Farrmont Propuce Company. PACA Doc. No. 
5347. Decided June 6, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged failure of respondent to pay the balance of the 
purchase price of 213 crates of peaches sold to and accepted by respondent 
and the latter failed to file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
its failure to pay the balance of the agreed price is a violation of section 2 
of the act for which reparation should be awarded complainant.* 


Mr. Roy A. Cather, of Winchester, Virginia, complainant pro se. Mr. Webster P. 
Mazson, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted to recover the balance of the purchase price of 213 crates 
of peaches sold by complainant to respondent on or about August 5, 
1949. Informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on December 2, 1949. A formal com- 
plaint was filed April 13, 1950. 

A copy of the formal complaint was served by registered mail on 
respondent on April 18, 1950. On the same date both parties received 
copies of the report of investigation made by the Department. 

At the time of service of the complaint respondent was notified 
in writing that it had 20 days from the time it received the complaint 
in which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged inthe complaint. Respondent 
has failed to file an answer, and this proceeding is disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy A. Cather, doing business 
as Old Mill Storage, whose post office address is Box 403, Winchester, 
Virginia. 

2. Respondent is an individual, William Johnston, doing business 
as Fairmont Produce Company, whose address is 309 4th Street, Fair- 
mont, West Virginia. At the time of the transaction involved herein, 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Hd, 
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respondent was not licensed, but was subject to license under the 
act. He subsequently obtained a license and paid arrearage covering 
the period in which the transaction occurred, 

3. On or about August 5, 1949, complainant, by oral contract, sold 
to respondent, in the course of interstate commerce, 213 crates of tree- 
run peaches for a total agreed price of $317.85, f. o. b. respondent’s 
truck at Winchester, Virginia. This price included a deposit of 65 
cents per crate for the 213 “heavy” crates furnished, which crates were 
to be returned. 

4, Respondent, at the time of the sale, returned to complainant 
147 “light” crates which had been furnished with a previous purchase, 
~ and was credited 35 cents each, or a total of $51.45, therefor, thus 
leaving a balance of $266.40 due on the transaction involved herein. 

5. The purchase of these peaches was negotiated through a broker, [| 
R. E. Worsley, who acted as an agent of respondent, and who inspected 
the commodity at shipping point. 

6. On the date of the transaction, complainant delivered to respond- 
ent’s truck at Winchester, Virginia, for transportation in interstate 
commerce to Fairmont, West Virginia, the 213 crates of peaches thus 
sold. Respondent accepted the shipment and paid therefor by check 
in the amount of $266.40. This check, upon presentation for payment 
in due course, was returned to complainant marked “not sufficient 
funds.” 

7. On September 19, 1949, respondent made part payment in the 
amount of $150 by Western Union money order, leaving a balance of 
$116.40, no part of which has been paid. 

8. Tadormnal complaint was filed within 9 months after the cause 
of action accrued. 

CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes [| 
an admission of the facts alleged in the complaint as provided in the 
rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that complainant, by oral contract, sold 
to respondent for shipment in interstate commerce, 213 crates of tree- 
run peaches for a total agreed price of $317.85, including a deposit of 
$138.45 on the crates used, f. o. b. respondent’s truck at shipping point, 
Winchester, Virginia; that the peaches were delivered to and accepted 
by respondent ; that respondent was given a credit of $51.45 for certain 
other crates returned, and later paid $150 on this account, thereby 
leaving a balance of $116.40 still due and unpaid. 

Respondent’s failure to pay the balance of the purchase price is 
a violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $116.40, plus interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $116.40, with interest thereon at the 
rate of 5 percent per annum from September 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2475) 
PACA Doe. No. 5177.* Decided June 12, 1950. 


Dismissal—Rolling Car—Effect of Failure to Divert at Proper Point—Through 
Rate Unprotected—Effect of Agreement by Buyer to Accept Shipment where 
Through Rate Not Protected 


Where complainant purchased from respondent a rolling car of lettuce which 
was shipped from California and was to be diverted at Kansas City to com- 
plainant at Minneapolis, but the diversion order was received too late to 
accomplish diversion at Kansas City, causing the shipment to proceed to 
Chicago before being routed to Minneapolis, where it arrived several days 
late and without protection of the through freight rate, it is held, in an action 
against the seller by the buyer for damages based upon extra freight charges 
and alleged losses due to market decline, that the evidence shows the buyer 
agreed to accept the lettuce irrespective of the fact that the through freight 
rate was not protected and that, consequently, complainant is not entitled 
to reparation for excess freight charges or alleged losses resulting from 
market decline, and complaint should be dismissed.** 


Complainant pro se. Messrs. Wyckoff, Gardner, Parker & Boyle, of Watsonville, 
California, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), a formal complaint was 
filed on August 1, 1949, in which complainant alleged a failure on 
the part of respondent properly and seasonably to divert a car of 
lettuce purchased by complainant from respondent, thereby causing 
complainant to suffer damages in the form of additional freight 
charges and lost profits due to market decline. Complainant seeks 
an award of reparation in the amount of $205.45. 

A copy of the report of an investigation made by the Fruit and 
Vegetable Branch of the Department was served upon complainant 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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by registered mail‘on August 29, 1949. Copies of the formal com- 
plaint and the investigation report were served by registered mail 
upon respondent on August 30, 1949. 

On September 14, 1949, respondent filed an answer to the complaint 
alleging, in substance, that she telephoned the diversion order to the 
carrier shortly after the sale to complainant was made; that the diver- 
sion by phone was twice confirmed in writing on the same day; that 
27 minutes after receiving the message by telephone, the carrier tele- 
graphed the diversion order to * * *, at which point the car of 
lettuce was to be diverted to * * *; that about 3 p. m. on the 

_Same day, the carrier informed respondent that the diversion order 
had been received in * * * too late to be effective and that the 
through freight rate to * * * would not be protected; that re- 

- spondent immediately informed complainant’s agent of the situation; 
and that complainant’s agent stated the car of lettuce was acceptable 
even though the through rate was not protected. Respondent denied 
that she violated the act or that she is indebted to complainant in the 
amount claimed. 

Since the amount of the damages claimed is less than $500, the issues 
are determined under the shortened procedure as provided by the rules 
of practice. 

FINDINGS OF FACT 


1, Complainant is a partnership composed of * * *, doing 


business as * * *, whose addressis * * *. 

2. Respondent is an individual, * * *, doing business under 
the trade name of * * *, whose address is * * *. At the 
time of the transaction in controversy, respondent was licensed under 
the act. 

3. On or about January 3, 1948, at about 9:45 a. m., in the course 
of interstate commerce, complainant purchased from respondent a 
carload consisting of 318 crates of icepack lettuce, Size 5, Lucky Strike 
brand, at $4 per crate, f.0.b. * * *, top ice $60 extra, to be 
shipped tocomplainant at * * *, 

4. The contract was negotiated by * * *, abrokerat * * *, 
who acted in the transaction as agent for complainant. 

5. The lettuce was shipped from * * *, on December 29, 1947, 
in car SFRD 4200, billed to respondent at * * *. On January 2, 
1948, respondent diverted the car to herself at * * *. At10a.m., 
P.S. T., on January 3, 1948, respondent notified the Atchison, Topeka 
& Santa Fe Railroad at * * *, by telephone, to divert the car 
SFRD 4200 to complainant at * * *. This oral diversion was 
confirmed by written diversion order delivered to the carrier on the 
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same day. At 10:27a.m., P. S. T., the carrier wired diversion order 
to * * * to divert car SFRD 4200 to complainant at * * *. 

6. At 3 p. m., P. S. T., on January 3, 1948, the Atchison, Topeka 
& Santa Fe Railroad at * * *, informed respondent that the di- 
version order arrived at * * * too late to effect diversion at that 
point and that the through freight rate to * * * would not be 
protected. 

7. On the same afternoon, respondent notified complainant’s agent, 
* * *, by long distance telephone, that the diversion order was 
received too late to accomplish diversion at * * *, and that the 
through freight rate would not be protected. * * * informed re- 
spondent that complainant would accept the car of lettuce even though 
the through rate was not protected. 

8. Car SFRD 4200 arrived at * * * and was made available 
for the market of January 9, 1948. Complainant accepted the ship- 
ment and on January 26, 1948, paid respondent the full purchase 
price for the lettuce. Complainant paid additional freight charges 
of $125.95 because the car of lettuce was not diverted at * * *. 

9. An informal complaint was filed on September 2, 1948, which was 
within 9 months from the time the alleged cause of action accrued. 


CONCLUSIONS 


Complainant contends that had respondent “seasonably and prop- 
erly” diverted the car of lettuce in controversy, the lettuce would have 
been available for the market of January 5 or 6, but that because of 
delay due to failure of diversion, the lettuce was not available until 
January 9, by which time the market price had declined from $4.75 
per crate to $4.50 per crate, causing complainant to suffer a loss of 
$79.50. Also, that complainant was compelled to pay additional 
freight charges because the car proceeded to * * * and the 
through freight rate was not protected to * * *. Respondent 
denies any responsibility as a result of the failure of diversion 
at * ¢ & 

Respondent’s sales manager, * * *, states in his affidavit, 
which constitutes respondent’s answering statement, that after being 
notified by the carrier that the car of lettuce had passed the diversion 
point and the through freight rate would not apply, he called 
* * *, complainant’s agent, at * * *, by long distance tele- 
phone and informed him of that fact. * * * statesthat * * * 
told him complainant would accept the car of lettuce even though 
diversion had not been accomplished at * * * and the through 
rate was not protected. 

In a letter to complainant, dated October 5, 1949, * * * denied 


that there was any conversation between himself and * * *, 
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“written or verbal,” as to the car missing diversion, and states that “g 
check on phone calls from * * * to * * * may be made to 
verify.” However, there is attached to the affidavitof * * * an 
original charge slip from the Colorado River Telephone Company 
showing a call on the afternoon of January 3, 1948, from respondent’s 
office phone * * * to * * *, whichit appears was * * * 
phone number at * * *, where * * * maintained an office, 
While * * * does not flatly deny, in the face of the telephone 
company’s charge slip, that * * * called him and talked with him J 
about the car of lettuce, he states in a subsequent affidavit, which com- 
prises complainant’s statement in reply, as follows: 

“Your affiant wishes to observe that there is no proof that any of the tele — 
phone conversations which took place between the office of respondent and 
affiant on the said date dealt in any way with the point at issue, and this affiant 7 
takes the present occasion to deny that anything was said by the respondents’ i 
sales manager on the aforesaid date concerning respondents’ failure to accom- i: 
plish diversion.” P 

* * * denial, as compared with * * *, clear and straight- 
forward account of the transaction, which is supported by the phone 
company’s charge slip, is far from convincing. Moreover, complain- 
ant’s telegramto * * * at 9 a.m. on January 3, 1948, concerning 
the lettuce in controversy, indicates complainant was eager to buy 
lettuce at that time. The telegram reads: 

“OKAY LUCKY STRIKE OUT 29TH TAKE TWO OR THREE CARS LET- | 
TUCE TODAY GET US TOP BRANDS IF POSSIBLE IN CASE WANT SELL ff 
EAST” 

It appears that complainant wanted not only the car of lettuce in 
question but also several additional cars. The market was good and 
complainant was probably not too much concerned about excess freight 
charges and delay on this one car of lettuce as indicated by the fact 
that complainant accepted the shipment upon arrival and subsequently 
paid respondent the full purchase price without complaint or protest 
of any kind. 

In the light of all the circumstances and what has been said above, 
it is concluded that complainant, through its agent, agreed to accept 
the car of lettuce here involved, irrespective of the fact that the 
through freight rateto * * * was not protected, and that, con- 
sequently, complainant is not entitled to an award of reparation for 
the excess freight charges or alleged losses resulting from market 
decline. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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Where complainant seeks to recover the balance of the purchase price of six 
lots of fresh vegetables sold to respondent and the latter failed to file an 
answer to the formal complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
its failure to promptly make payment is a violation of section 2 of the act 
for which complainant is entitled to an award of reparation in the amount 
of the balance of the agreed price.* 

















» tele- Morris Portnoy Company, of Jacksonville, Florida, complainant pro se. Mr. 

oe Frederick W. Woodley, Presiding Officer. 

ewe | Decision by Thomas J. Flavin, Judicial Officer 

ae PRELIMINARY STATEMENT 

ght- This is a reparation proceeding under the Perishable Agricultural 

10ne Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 

ain- Complainant filed an informal complaint on November 17, 1949, and 

ling a formal complaint on April 25, 1950. Complainant seeks an award 

buy of reparation in the amount of $580.05, the balance of the purchase 
prices of various lots of vegetables sold to respondent during April 

‘Er. | and May 1949. 

ELL | A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served by registered mail upon complainant on May 

> in 3, 1950. A copy of the formal complaint and a copy of the report 







and of investigation were served upon respondent by registered mail on 
ght the same day. 
Fact At the time of service of the formal complaint, respondent was 






notified in writing that it would have 20 days thereafter within which 
to file an answer to the complaint and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file such answer would 
constitute an admission of the facts alleged in the complaint. Re- 
spondent has failed to file an answer and this proceeding is disposed 
of on the basis of the facts alleged in the formal complaint and the 
report of investigation. 
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FINDINGS OF FACT 





1. Complainant is an individual, Morris Portnoy, doing business 
as Morris Portnoy Co. whose address is Jacksonville Produce Market, 
Jacksonville, Florida. 











*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Lawrence W. Sweat, doing business 
as L. W. Sweat Produce Co. whose address is 71 State Street, Charles- 
ton, South Carolina. At the time of the transactions involved herein, 
respondent was licensed under the act. 

3. During the months of April and May, 1949, in the course of inter. 7 
state commerce, complainant sold to respondent, after inspection by 
respondent, six lots of fresh vegetables, consisting of beans, tomatoes, | 
peppers, squash, okra, corn, potatoes, cucumbers and celery. The dates F 
of sale and agreed purchase prices for the several lots were as follows: | 


4, As to each lot, and on the date of sale, complainant delivered to 
respondent vegetables meeting contract requirements. Respondent 
accepted delivery of the six lots of vegetables and transported them by [| 
truck from Jacksonville, Florida, to Charleston, South Carolina. 

5. On April 26, 1949, respondent gave to complainant a check in [| 
the amount of $522.25, as payment for the first two lots. This check | 
was returned unpaid by the bank on which drawn. Respondent sub- 
sequently paid complainant $400 of which $100 was in repayment of a | 
cash advance in that amount made by complainant to respondent on | 
April 24, 1949. A further payment of $50 was made by respondent | 
on January 4, 1950. Respondent has failed and refused to pay the | 
balance due of $580.05. 

6. The informal complaint was filed November 17, 1949, which was | 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal complaint | 
constitutes an admission of the facts alleged therein, as provided in | 
the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that respondent purchased from com- | 
plainant during April and May 1949 six lots of fresh vegetables for 
prices totaling $930.05; that respondent received and accepted the 
commodities, and transported them in interstate commerce; and that 
respondent paid complainant $350, but failed to pay the balance of 
$580.05. 

The failure of respondent to pay promptly the balance of the agreed 
purchase price is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $580.05, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $580.05, with interest thereon at the 
rate of 5 percent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2477) 


Epona M. Secuurr v. Tom Buacx, Inc. PACA Doc. No. 5161. De- 
cided June 13, 1950. 


Failure to Pay Balance of Purchase Price 


Where complainant sold to respondent a truckload of potatoes for a total agreed 
price of $770, and respondent has paid or been allowed credits thereon to the 
extent of $253.64, but has failed to pay the balance due, held, such failure 
to pay the balance of the agreed purchase price is a violation of section 2 
of the act for which reparation should be awarded to complainant.* 


Assignment of Claim—Right of Assignor to Maintain Proceeding 


Where seller, prior to filing with the Department a complaint against buyer, 
assigned his claim for the purchase price to a bank as security for a loan 
of lesser amount than the claim, held, that, since the assignment was merely 
a security transaction which did not divest the assignor of all right, title, 
and interest in the claim, the assignor retained an equity therein, and may 
maintain this proceeding on the claim.* 


Effect of Failure to Defend Counterclaim Based on Lack of Suitable Shipping 
Condition 


Where respondent filed a counterclaim alleging that complainant sold to respond- 
ent a carload of potatoes loaded in such condition that 60 bags had to be 
resorted because of mold and rot, resulting in a loss of 16 bags, and com- 
plainant offered no defense against this counterclaim, held, the counterclaim 
should be allowed.* 


Jurisdiction of Secretary—Effect of Failure to File Counterclaim within Limi- 
tation Period 


Where respondent filed a counterclaim on an alleged cause of action which arose 
more than nine months prior thereto, although it sought merely to reduce 
complainant’s claim by way of recoupment, held, such counterclaim cannot 
be allowed because it was based upon a transaction separate from that set 
forth in the complaint.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Hd. 
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Miss Edna M. Sechler, of Kempton, Pennsylvania, complainant pro se. Mr, 
W. W. Kennerly, of Donaldson, Montgomery & Kennerly, of Knoxville, Ten- 
nessee, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Complainant seeks to recover the balance of the purchase price of a 
truckload of potatoes sold to respondent in September, 1948. 

Informal complaint was received by the Regulatory Division, Fruit 
‘and Vegetable Branch on January 5, 1949, and a formal complaint 
was filed on March 8, 1949. A copy of the formal complaint, together 
_ with a copy of the report of investigation prepared by the Regulatory 
Division, was served on respondent by registered mail on July 11, 1949. 
Complainant was served with a copy of the report of investigation 
on July 9, 1949. 

Respondent, in its answer filed July 26, 1949, admits its liability for 
the purchase price of the truckload of potatoes shipped in September, 
1948, but asserts a countercomplaint based on two previous transac- 
tions. The first item of the countercomplaint is a claim for $457.32, 
the alleged loss on a shipment from complainant which arrived on 
February 21, 1948. The other claim included in the countercomplaint 
is for $59.04, the cost of 16 bags of potatoes allegedly dumped from a 
ear which arrived June 20, 1948. Informal complaint concerning 
these two transactions was filed on February 2, 1949. 

Since neither party requested an oral hearing, the matter is being 
disposed of under the shortened procedure authorized by section 47.20 
of the amended rules of practice (7 CFR 1945 Supp. 47.20). 


FINDINGS OF FACT 


1. Complainant is an individual, Edna M. Sechler, whose post office 
address is Kempton, Pennsylvania. Complainant was licensed under 
the act at the time of the transactions involved in this case. 

2. Respondent, Tom Black, Inc., is a corporation whose post office 
address is 561 Mitchell Street, Knoxville, Tennessee. At the time of 
the transactions stated in the complaint, respondent was not licensed 
under the act, but was subject to license. Respondent was issued a 
license on October 18, 1948, and at that time paid arrearage back to 
July 1947. 

8. On or about September 16, 1948, complainant sold to respondent 
a truckload of potatoes containing 250 bags at $2.35 per bag, plus 
truck freight of $0.73 per bag, or a total price of $770.00, The load 
was shipped on September 23, 1948, and was accepted by respondent 
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upon arrival. Respondent admits liability for the purchase price 
of this shipment. The account covering this transaction was as- 
signed by complainant as collateral for a loan in the amount of 
$735.00, to the National Bank of Hamburg, Hamburg, Pennsylvania, 
and a total of $253.64 has been remitted by respondent on this account. 

4, Respondent bases the first item of its countercomplaint, the al- 
leged loss of $457.32, on a transaction between the same parties on 
February 13, 1948. Respondent failed to file a complaint in connec- 
tion with that transaction within the nine-month period prescribed 
by the act. 

5. Complainant employed a freight claim agent to prosecute a 
claim against the railroad for the loss sustained on the February 13, 
1948, shipment. A net of $122.50 was received by complainant on this 
claim (an award of $175 minus 30 percent collection fees). Since 
respondent paid in full for that shipment without allowance, the 
amount received was applied by complainant to the account on which 
the complaint is filed in this case, namely the account covering the 
truck shipment of September 23, 1948. 

6. On June 14, 1948, in response to a previous order, complainant 
caused to be shipped to respondent, in car FGE 19582, 300 bags of 
North Carolina potatoes at an agreed price of $3.15 per bag f. o. b. 
Mount Olive, North Carolina. The car arrived on June 20, 1948, 
and unloading was commenced on the following day. The potatoes 
in the car were in unsuitable shipping condition and therefore 60 
bags had to be resorted with a loss of 16 bags because of rot and mold. 
Respondent sent an invoice to complainant for the amount of this 
loss, $59.04. No adjustment has been made for this loss and respond- 
ent now includes this amount as the second item of its counter- 
complaint. 

7. Informal complaint was filed within nine months after the com- 
plainant’s cause of action accrued. Respondent’s informal complaint 
covering the February 13, 1948 and June 14, 1948, transactions was 
filed on February 2, 1949. 


CONCLUSIONS 


Respondent would, at the outset, thwart any consideration of the 
claim in this case with the contention that complainant cannot main- 
tain this proceeding because the account upon which the claim was 
filed has been assigned by complainant to the National Bank of Ham- 
burg. This contention is without merit. The assignment did not 
transfer all right, title, and interest in the account, but rather was 
merely a security transaction, Apparently the account was assigned 
as collateral for complainant’s note to the bank in exchange for a 


Loos) pe 


Joan in the amount of $735 (Exhibit F attached to the report of in- 
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vestigation). Payment was directed to be made to the bank only 
to insure repayment of the loan. Complainant retained an equity in 
this account and is the real party in interest in this proceeding. 
Therefore, we have jurisdiction to entertain the complaint under the 
Perishable Agricultural Commodities Act. 

Respondent answers the complaint with a countercomplaint involv- 
ing two previous transactions; one in February and the other in June 
1948. Respondent’s informal complaint covering these two trans- 
actions was received by the Department on February 2, 1949. There- 
fore, the next question is whether we have jurisdiction over the counter- 
complaint. The first item in respondent’s countercomplaint is a claim 
for $457.32 which amount respondent alleges represents its loss on 
the February 13, 1948, shipment. The Perishable Agricultural Com- 
‘modies Act, section 6 (a) requires claims to be filed within nine months 
after the cause of action accrues. 

The immediate question is whether this provision of the act bars 
the first item of respondent’s countercomplaint. The rule is clearly 
set forth in Ricks Fertilizer Co. v. Dunn & Co., PACA Doc. No. 4421, 
5 A. D. 195 (1946) and again in 6 A. D. 231 and 8 A. D. 403. A counter- 
complaint which seeks affirmative relief must be dismissed where it 
is not filed within nine months as provided by the act. However, it 
may be allowed to reduce complainant’s claim by way of recoupment 
if it arises out of the same transaction. The claim on the February 
13, 1948, transaction does not come within the rule. Although it 
seeks merely to reduce the amount of petitioner’s claim and does not 
seek affirmative relief, still it does not arise out of the same transaction 
and thus cannot be considered for purposes of recoupment. There- 
fore, we have no alternative but to dismiss the first item of the counter- 
complaint for want of jurisdiction. 

Respondent admits its liability for the potatoes purchased on Sep- 
tember 23, 1948, the truck shipment on which complainant’s claim is 
based, and thus the details of that transaction need not be examined. 

With these two transactions eliminated, only one other remains 
to be considered. That is the other item, the second item, of respond- 
ent’s countercomplaint involving the sale of a carload of potatoes on 
June 14, 1948. It was simply a shipment from which 60 bags had to 
be re-sorted because of mold and rot, resulting in a loss of 16 bags at 
$3.15 per bag, plus freight at $.54 per bag, or a total of $59.04. Re- 
spondent invoiced complainant for this loss. Complainant’s agent, 
Mr. H. W. Sofield, replied to the effect that the potatoes were probably 
loaded in unsuitable shipping condition and that complainant would 
do everything possible to effect a satisfactory adjustment. 

Respondent clearly states a valid cause of action with respect to 
this loss. Yet complainant offers no defense whatsoever to this 
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counterclaim except to insist repeatedly that it is not a proper one for 
consideration under the Perishable Agricultural Commodities Act, 
without offering any reason for this contention. Since no reason 
appears, and since respondent clearly states a prima facie case, com- 
plainant’s failure to defend against this claim can result only in its 
being allowed. 

Respondent’s failure to pay the balance of the purchase price of 
the truckload of potatoes delivered to it in September 1948 is a viola- 
tion of section 2 of the act for which reparation should be awarded. 
Likewise, complainant’s delivery, in June 1948, of a carload of potatoes 
loaded in unsuitable shipping condition is a breach of warranty in 
violation of section 2 of the act which renders complainant liable for 
respondent’s loss therefrom. 

Complainant’s claim for $516.36 should be allowed, as diminished 
by the $122.50 award from the railroad which complainant has applied 
to respondent’s account, and by respondent’s claim on the June 14th 
transaction in the amount of $59.04. Thus the balance of $334.82 
plus interest should be paid by respondent, to the order of the com- 
plainant, Edna M. Sechler, and her assignee, the National Bank of 
Hamburg, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant and her assignee, as reparation, $334.82, with interest 
thereon at the rate of 5 percent per annum from October 1, 1948, 
until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2478) 


Tue Scuouman Company v. E. L. Bartow. PACA Doc. No. 4959. 
Decided June 13, 1950. 
Dismissal of Petition for Reconsideration 


Petition for reconsideration dismissed where the prior order is supported by the 
evidence of record and applicable law.* 


Mr, Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seq.). 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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By order dated May 10, 1950, complainant was awarded reparation 
against respondent in the amount of $1,175.84, with interest at 5 
percent per annum from January 1, 1948, until paid. On May 17, 
1950, and within the time provided by the rules of practice, respondent 
filed a petition for reconsideration. 

Respondent contends that the Secretary did not give due considera- 
tion to respondent’s allegations and evidence that complainant made 
fraudulent representations concerning the shipments. Respondent 
further contends that the result herein should be controlled by the 
decision in Joseph Martinelli & Co., Inc. v. Simon Siegel Company, 
176 F. 2d 98, 8 A. D. 981. 

’ The Circuit Court decision in the case just referred to is to the 
effect that a purchaser who has been induced to enter into a contract 
_ by fraud has the right to avoid the contract; that exercising such right 
avoids the entire contract, including limiting provisions such as “ac- 
ceptance final ;” that the term “acceptance final” in a voided contract 
is no bar to rejection; and that the purchaser’s breach of the contract 
before discovery of the fraud will not deprive him of his right of 
avoidance. Had respondent in the case before us proved that the 
contract in question was induced by fraud, then the relief indicated 
by the court in the Martinelli decision would perhaps be available to 
respondent. However, as set forth in our order of May 10, 1950, we 
are of the opinion that respondent has not established by a prepond- 
erance of the evidence the fraud which he alleges. We think the order 
of May 10, 1950, is supported by the evidence of record and applicable 
law. Respondent’s petition, therefore, should be and is hereby 
dismissed. 

The reparation awarded in the order of May 10, 1950, shall be paid 
within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2479) 
PACA Doc. No. 5005.* Decided June 13, 1950. 


Dimissal of Petitions for Reconsideration 
Petitions for reconsideration dismissed where the prior order is supported by 
the evidence of record and applicable law.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Earl J. 
Gratz and Mr. David B. Fitzgerald, of Philadelphia, Pennsylvania, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ORDER DISMISSING PETITIONS FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
On May 10, 1950, an interim order was issued wherein the respective 
rights of complainant and of respondent were determined in con- 
nection with their joint-account agreement for the handling of three 
carloads of celery. The shipments of celery had also been made the 
subject of a complaint filed by a third party, * * *, against 
* * * jin a reparation proceeding under the act designated as 
PACA Docket No. 4959. In PACA Docket No. 4959 * * * was 
ordered to pay to * * * a designated sum of money as repara- 
tion. In this proceeding it was determined by the order of May 10, 
1950,that * * * isliableto * * * for one-half of whatever 
* * * pays to * * * pursuant to the other order, and that 
failureof * * * to pay half of such amount would be in violation 
of the act. In order to give the parties an opportunity to settle on 
the basis indicated, it was ordered that this proceeding be held in 
abeyance pending the issuance of a further order herein. Copies 
of the order of May 10, 1950, were served by registered mail upon 
respondent on May 15, 1950, and upon complainant on May 16, 1950. 
On May 16, 1950, and within the time prescribed by the rules of prac- 
tice, respondent filed a petition for reconsideration. On May 19, 1950, 
and within the time prescribed by the rules of practice, complainant 
filed his petition for reconsideration of the order of May 10, 1950. 

In his petition for reconsideration respondent alleges numerous 
errors in our previous order, both as to findings of fact and as to 
conclusions of law. One of respondent’s allegations is that the De- 
partment erred in failing to find as a fact that respondent repeatedly 
urged complainant not to reject the shipments and that complainant 
refused to comply with respondent’s entreaties. In our opinion such 
a finding is unnecessary and, even had it been included in the decision, 
would not have changed the result. In paragraph 5 of the “Con- 
clusions” in the decision of May 10, 1950, we discussed * * * ob- 
ligations under his contract with * * * and * * * rejections 
of the three shipments in question. We pointed out that, under the 
circumstances, there was a possibility that at the time of the re- 
jections complainant’s action was legally justifiable and could not be 
held to be in wanton or flagrant disregard of his partnership obli- 
gations. At the hearing inthis proceeding, * * * admitted that, 
upon learning of the rejections, * * * told him to “accept the 
cars and sell them, and then we will see what we can do with * * *,.” 
Assuming that * * * did repeatedly urge * * * not to re- 
ject the shipments, it would appear that complainant, in the exercise 
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of his own judgment, chose to disregard * * * suggestions. But 
this factor, considered in the light of the other circumstances sur- 
rounding the rejections, would not, in our opinion, show that * * * 
actions were in wanton or flagrant disregard of his contract obliga- 
tions. The remainder of the issues raised by respondent in his pe- 
tition for reconsideration were decided either specifically or by 
necessary inference in the order of May 10, 1950. In our opinion, 
the previous order is supported by the evidence of record and by ap- 
plicable law. Accordingly, respondent’s petition for reconsideration 
is hereby dismissed. 
_ Complainant’s petition for reconsideration is to the effect that the 
Secretary should have ordered respondent * * * to pay a spec- 
ified amount in this proceeding. In other words, complainant con- 
. tends that, assuming the award against * * * in PACA Docket 
No. 4950 stands, then * * * liability to * * * should be 
fixed and the requirements of contribution should not be dependent 
upon payments first being made by * * * to * * *. The 
basis for our holding that * * * liability is contingent upon pay- 
ments being made by * * * was set forth in our previous order 
and we think the order is supported by the evidence and the law. 
Accordingly, complainant’s petition for reconsideration should be 
and is hereby dismissed. 

This proceeding shall continue to be held in abeyance pending the 
issuance of a further order herein. 

Copies hereof shall be served upon the parties. 


In 


ft 


7 


COURT DECISIONS 


Baazs e¢ al. v. BRANNAN, SECRETARY OF AGRICULTURE, et al., 87 F. 
Supp. 119. Decided September 29, 1949. 


UNITED STATES DISTRICT COURT, N. D. OHIO, EASTERN DIVISION 
Civil Action No. 25208 
Milk Regulated Under Order No. 75 as Affecting Interstate Commerce 


Where plaintiffs contended that the amount of milk in interstate commerce 
is so small in comparison to the total amount of milk regulated that Order 
No. 75, regulating the price paid to milk producer in the Cleveland, Ohio 
Marketing Area, is an exercise of power not authorized by the act, or if 
the act be construed to authorize the Order, then, the act so construed 
is unconstitutional, the District Court held, that the Order was valid because 
the handling of milk directly affected interstate commerce, though receipts 
of milk in the marketing area from out-of-state sources was less than one 
percent, where 2,303,910 pounds of milk were annually involved in interstate 
commerce. 


Commerce—Regulation of Intrastate Commerce Substantially Affecting 
Interstate Commerce 


Intrastate milk substantially affecting interstate commerce is subject to regu- 
lation under the act, 


t[119] Joseph Balazs, doing business as Balazs Dairy Products, and 
others brought an action under the Agricultural Marketing Agree- 
ment Act against Charles F. Brannan, Secretary of Agriculture, and 
others, to review a ruling dismissing petitions requesting that milk 
marketing order be declared invalid or that it be modified. 

The District Court, Freed, J., denied relief, holding that the milk 
marketing order was not an unauthorized act of power. 

See also D. C., 77 F. Supp. 612. 

Paul W. Walter, Cleveland, Ohio, Loyal V. Buescher, Cleveland, 
Ohio, for plaintiffs. 


Don C. Miller, U. S. District Attorney, Cleveland, Ohio, J. Stephen 
Doyle, Jr., Special Ass’t Att’y Gen’l, for defendants. 


Freep, District Judge. 

This is an action to review a ruling by the Judicial Officer, acting 
for the Secretary of Agriculture, on September 15, 1947, dismissing 
the petitions of plaintiffs requesting that Milk Marketing Order No. 
75 be declared invalid or be modified in certain respects. The peti- 


t Italic figures in brackets refer to page in 87 F. Supp. 119.—Ed. 
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tions had been filed pursuant to § 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, 7 U. S. C. A. § 608¢ (15) (A), 
which provides that the ruling of the Judicial Officer “shall be final, 
if in accordance with law.” The present proceeding, filed under 7 
U.S. C. A. § 608¢ (15) (B), is brought to determine if the ruling 
is “in accordance with law”. 

Order No. 75, regulating the price paid to milk producers in 
the Cleveland, Ohio marketing area, was issued by the Secretary 
t[120] of Agriculture on July 26, 1946, 7 C. F. R. 1946 Supp. 975, after 
compliance with statutory procedure of notice, hearing, etc. The 
- Order is in substance of the type described in U. S. v. Rock Royal Co- 
operative, Inc., 307 U. S. 533, 59 S. Ct. 993, 83 L. Ed. 1446, in which the 
validity of the Agricultural Marketing Agreement Act of 1937, 7 
U.S.C. A. § 601 et seq. was upheld. 

Plaintiffs are “handlers” of milk in the Cleveland area and are 
subject to the provisions of Order No. 75. Their attack on Order 
No. 75 centers around the question whether the milk regulated there- 
under is “in the current of interstate or foreign commerce, or which 
directly burdens, obstructs, or affects, interstate or foreign commerce” 
within the meaning of 7 U.S. C. A. § 608¢ (1). Other questions were 
suggested by the complaint but have not been pressed. 

[1] Plaintiffs contend that the amount of milk in interstate com- 
merce is so small in comparison to the total amount of milk regulated 
that the Order is an exercise of power not authorized by the Act; or 
if the Act be construed to authorize the Order, then, plaintiffs assert, 
the Act so construed is unconstitutional. In U. S. v. Wrightwood 
Dairy Co., 315 U.S. 110, at page 125, 62 S. Ct. 523, 529, 86 L. Ed. 726, 
it was said: 

“We think it clear that Congress, by the provisions of § 8c (1) con- 
ferred upon the Secretary authority to regulate the handling of intra- 
state products which by reason of its competition with the handling 
of the interstate milk so affects that commerce as substantially to inter- 
fere with its regulation by Congress * * *.” Thus, plaintiffs are 
remitted to a constitutional not a statutory argument. 

Plaintiffs concede that in the last full year before issuance of the 
Order one-half of one per cent of the receipts of milk in the marketing 
area came from out-of-state sources. The defendant asserts that this 
figure is at least seven-tenths of one per cent and also insists that ship- 
ments of “other source milk”, which are not priced by the Order, 
should be considered in resolving the constitutional issue. Plaintiffs 
dispute this. They also argue that the Judicial Officer’s findings of 
substantia] shipments of Ohio milk and milk products into other states, 
of substantial competition in the procurement of milk for intrastate 


¢ Italic figures in brackets refer to page in 87 F. Supp. 119.—Ed. 
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and interstate uses, and of an overlapping of the Cleveland milk-shed 
with the regulated milk-sheds of other cities are unsupported factually 
or are immaterial legally. 

The Court does not find it necessary to make a finding on all these 
matters, for the conceded fact that a substantial amount of milk in- 
volved in the Order moves in interstate commerce is sufficient in itself 
to sustain the validity of Order No. 75. 

[2] It was fairly early made clear that the Federal Government 
might regulate intrastate commerce if necessary to make effective its 
regulation of interstate commerce. Houston, E. & W. T. Ry. Co. v. 
U. S., 284 U.S. 342, 34S. Ct. 833, 58 L. Ed. 1341. Plaintiffs ask the 
Court to superimpose on this a test of comparative percentages. If 
the local activity (whether or not traditionally described as “com- 
merce”) sought to be regulated substantially affects interstate com- 
merce then it is subject to regulation by the Federal Government. 
Mandeville Island Farms v. American Crystal Sugar Company, 334 
U. S. 219, 68 S. Ct. 996, 92 L. Ed. 1828; Wickard v. Filburn, 317 U.S. 
111, 63 S. Ct. 82, 87 L. Ed 122; U S. v. Wrightwood Dairy Co., supra; 
U.S. v. Darby, 312 U. S. 100, 61 S. Ct. 451, 85 L. Ed. 609, 132 A. L. R. 
1430. The plaintiffs ask the Court to rule that the activity must not 
only affect interstate commerce, it must affect a relatively large per- 
centage of interstate commerce. 

[3] The contention is untenable. The test is not a comparison of 
the amounts of intrastate milk and interstate milk. The test is 
whether the amount of interstate milk sought to be regulated is sub- 
stantial rather than inconsequential. The maxim “de minimis” urged 
by the plaintiffs may be applicable in some cases, but not here. One- 
half of one per cent may be a small figure where comparison is in- 
volved, but the annual shipment of 2,303,910 pounds of milk repre- 
sented thereby is not a “de minimis” situation. 

Judicial authority has not been receptive to determining constitu- 
tional question on +[/2/] a percentage basis. See Mabee v. White 
Plains Publishing Co., Inc., 327 U. S. 178, 66 S. Ct. 511, 90 L. Ed. 
607; Connecticut Light & Power Co. v. Federal Power Commission, 
324 U. S. 515, 65 S. Ct. 749, 89 L. Ed. 1150; N. L. R. B. v. Fainblatt, 
306 U.S. 601, 59 S. Ct. 668, 83 L. Ed. 1014. Especially note Beatrice 
Creamery Co. v. Anderson, D. C., 75 F. Supp. 363, where a similar 
order was under attack. This is but another illustration of the return 
of constitutional doctrine to the early view of Chief Justice Marshall 
who “* * * described the federal commerce power with a breadth 
never yet exceeded. Gibbons v. Ogden, 9 Wheat. 1, 194-195, 6 L. Ed. 
23. He made emphatic the embracing and pentrating nature of this 


t Italic figures in brackets refer to page in 87 F’. Supp. 119.—Hd. 
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power by warning that effective restraints on its exercise must pro- 
ceed from political rather than from judicial processes.” Wickard y, 
Filburn, 317 U. S. 111, 120, 63 S. Ct. 82, 87, 87 L. Ed. 122. This view 
has even greater force in a modern, highly complex industrial society 
where every activity inevitably makes itself felt throughout the entire 
structure. 

This Court finds that Order No. 75 is a valid exercise of authority 
under a valid statute. The order of the Judicial Officer so finding is 
in accordance with law. 


’ Untrep States or America, APPELLANT V. BorDEN CoMPANY, CHARLES 
L. Dreset, Harry M. Reser, et al., 308 U. S. 188. Decided 
December 4, 1939. 


No. 397 


Provisions of Federal Anti-Trust Act Not Impliedly Repealed by Agricultural 
Marketing Agreement Act of 1937 


The provisions of the Federal Anti-Trust Act are not impliedly repealed, as 
respects agreements between and combinations of producers and distributors 
of agricultural products, by the provisions of the Agricultura] Marketing 
Agreement Act of 1937 which vests in the Secretary of Agriculture power to 
regulate the production and marketing in interstate commerce of agricultural 
products.* 


Provisions of Federal Anti-Trust Act Not Modified by Capper-Volstead Act 


The provisions of the Federal Anti-Trust Act are not modified, so as to exempt 
a co-operative agricultural organization and its officers and agents from 
prosecution On a charge of having conspired with other persons in restraint 
of interstate commerce, by the provisions of the Capper-Volstead Act 
authorizing producers of agricultural products to act together in collectively 
processing, preparing for market, handling and marketing in interstate and 
foreign commerce their products, to have marketing agencies in common, and 
to make the necessary contracts and agreements to effect such purposes, and 
committing to the Secretary of Agriculture the power of regulation and 
visitation where he has reason to believe that any such association monop- 
olizes or restrains interstate trade to such an extent that the price of any 
agricultural product is unduly enhanced.* 


Court Decisions Distinguished 


UnItTep STATEs V. CURTISS-WRIGHT ExPorT CorP., 299 U. S. 304 distinguished.* 


Appeal by the United States from a judgment of the District Court 
of the United States for the Northern District of Illinois sustaining 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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demurrers and dismissing an indictment charging combination and 
conspiracy in violation of the Federal Anti-trust Act. Appeal dis- 
missed in part; judgment reversed in part; and cause remanded for 
further proceedings. 

See same case below, 28 F. Supp. 177. 

Assistant Attorney General Thurman Arnold, of Washington, D. C., 
argued the cause, and, with Solicitor General Jackson, and Special 
Assistants to the Attorney General Hugh B. Cox, Leo F. Tierney, 
Thomas J. Lynch, Robert K. McConnaughey, and Maurice L. A. Gellis, 
also of Washington, D. C., filed a brief for appellant : 

This court has jurisdiction under the Criminal Appeals Act. 

United States v. Patten, 226 U. S. 525, 57 L. ed. 333, 33 S. Ct. 141, 
44 LRA (NS) 325; United States v. Pacific & A. R. & Nav. Co., 228 
U. S. 87, 57 L. ed. 742, 33 S. Ct. 448; United States v. A. Schrader’s 
Son, 252 U.S. 85, 64 L. ed. 471, 40 S. Ct. 251; United States v. Kapp, 
302 U. S. 214, 82 L. ed. 205, 58 S. Ct. 182; United States v. Celestine, 
215 U. S. 278, 54 L. ed. 195, 30 S. Ct. 93; United States v. Barber, 
219 U.S. 72, 55 L. ed. 99, 31S. Ct. 209; United States v. Oppenheimer, 
242 U. S. 85, 61 L. ed. 161, 37 S. Ct. 68, 3 ALR 516; United States 
v. Thompson, 251 U. S. 407, 64 L. ed. 333, 40 S. Ct. 289; United States 
v. Goldman, 277 U.S. 229, 72 L. ed. 862, 48 S. Ct. 486. 

The acts charged in the indictment are illegal under the Sherman 
Act and are not exempt from its application by reason of the pro- 
visions of other statutes. 

The Sherman Act by its terms applies to combinations and con- 
spiracies in restraint of interstate commerce in agricultural products, 

including milk. 

United States v. American Tobacco Co., 221 U. S. 106, 55 L. ed. 
663, 31 S. Ct. 632; Appalachian Coals v. United States, 288 U. S. 
344, 77 L. ed. 825, 53 S. Ct. 471; United States v. Trenton Potteries 
Co., 273 U. S. 392 71 L. ed. 700, 47 S. Ct. 377, 50 ALR 989; United 
States v. Trans-Missouri Freight Asso., 166 U. S. 290 41 L. ed. 
1007, 17 S. Ct. 540; Sugar Inst. v. United States, 297 U. S. 553, 80 
L. ed. 859, 56 S. Ct. 629; American Column & Lumber Co. v. United 
States, 257 U. S. 377, 66 L. ed. 284, 42 S. Ct. 114, 21 ALR 1093; 
Coronado Coal Co. v. United Mine Workers, 268 U. S. 295, 310, 69 
L. ed. 963, 970, 45 S. Ct. 551; Local 167, I. B. T. v. United States, 291 
U. S. 293, 78 L. ed. 804, 54 S. Ct. 396; Nash v. United States, 229 
U. S. 373, 57 L. ed. 1232, 33 S. Ct. 780; United States v. Patten, 226 
U. S. 525, 57 L. ed. 333, 33 S. Ct. 141, 44 LRA(NS) 325; United 
States v. Kissell, 218 U. S. 601, 54 L. ed. 1168, 31 S. Ct. 124; Swift 
& Co. v. United States, 196 U. S. 375, 49 L. ed. 518, 25 S. Ct. 276; 
Live Poultry Dealers’ Protective Asso. v. United States (CCA 2d) 4 
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F. (2d) 840; United States v. M. Piowaty & Sons (D. C.), 251 F. 375; 
United States v. King (D. C.) 250 F. 908, (D. C.) 229 F. 275; United 
States v. Corn Products Ref. Co. (D. C.) 234 F. 964; United States 
v. Whiting (D. C.), 212 F. 466; United States v. Swift (D. C.), 


188 F. 92. 


Immunity from the application of the Sherman Act cannot be § 


implied by reference to general legislative policy or to asserted incon- 
sistencies in other statutes but must be expressly granted. 

General Motors Acceptance Corp. v. United States, 286 U. S. 49, 
61, 62, 76 L. ed. 971, 977, 978, 52 S. Ct. 468, 82 ALR 600; Henderson’s 
Tobacco, 11 Wall. (U. S.) 652, 656, 657, 20 L. ed. 235, 237, 238; 
United States v. Tynen, 11 Wall. (U. S.) 88, 92, 20 L. ed. 153, 154; 
Posadas v. National City Bank, 296 U. S. 497, 508-505, 80 L. ed. 351, 
355, 356, 56 S. Ct. 349; United States v. Barnes, 222 U. S. 513, 520, 


521, 56 L. ed. 291, 293, 294, 32 S. Ct. 117; Baltimore Nat. Bank v. § 


State Tax Commission, 297 U. S. 209, 212, 213, 80 L. ed. 586, 589, 590, 
56 S. Ct. 417; Frost v. Wenie, 157 U. S. 46, 58, 39 L. ed. 614, 619, 15 
S. Ct. 532. 

The agricultural legislation, instead of representing a trend against 
the application of the Sherman Act to agricultural products, shows 
a positive legislative policy to further both its objectives and its prac- 
tical enforcement with respect to agricultural products. 

Appalachian Coals v. United States, 288 U. S. 344, 77 L. ed. 825, 53 
S. Ct. 471; Interstate Circuit v. United States, 306 U. S. 208, 83 L. ed. 
610, 59 S. Ct. 467; Bend v. Hoyt, 13 Pet (U. S.) 263, 271, 272, 10 
L. ed. 154, 158, 159; Equitable Life Assur. Soc. v. Clements (Equitable 
Life Assur. Soc. v. Pettus), 140 U. S. 226, 35 L. ed. 497, 11 S. Ct. 822. 

The Capper-Volstead Act does not exempt agricultural co-operative 
associations from the Sherman Act. 

Frost v. Corporation Commission, 278 U. S. 515, 541, 542, 73 L. ed. 
483, 497, 49 S. Ct. 235; Loewe v. Lawlor, 208 U. S. 274, 52 L. ed. 488, 
28 S. Ct. 301, 13 Ann. Cas. 815; Duplex Printing Press Co. v. Deer- 
ing, 254 U. S. 443, 65 L. ed. 349, 41 S. Ct. 172, 16 ALR 196; Bedford 
Cut Stone Co. v. Journeymen Stone Cutters’ Asso., 274 U. S. 37, 49, 50, 
71 L. ed. 916, 921, 922, 47 S. Ct. 522, 54 ALR 791; United States v. 
Pacific & A. R. & Nav. Co. 228 U. S. 87, 57 L. ed. 742, 33 S. Ct. 443; 
United States v. Union P. R. Co., 226 U. S. 61, 57 L. ed. 124, 33 S. Ct. 
53; United States v. Joint Traffic Asso., 171 U. S. 505, 43 L. ed. 259, 
19 S. Ct. 25; United States v. Trans-Missouri Freight Asso. 166 U. S. 
290, 41 L. ed. 1007, 17 S. Ct. 540. 

Mr. Frederick Burnham, of Chicago, Illinois, argued the cause, 
and, with Messrs. Donald F. McPherson, Cecil I. Crouse, Howard 
Neitzert, Miles G. Seeley, Louis E. Hart, Irving Herriott, L. Edward 
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Hart, Jr., Isidore Fried, Herbert B. Fried, and Bernard A. Stol, all 
of Chicago, Illinois, filed a brief for appellees Borden Company et al. : 

The Capper-Volstead Act authorizes the contracts and agreements 
complained of in counts one, two, and four of the indictment and with- 
draws the subject matter of those counts from the purview of the 
Sherman Act. 

Appalachian Coals v. United States, 288 U. S. 344, 77 L. ed. 825, 
53 S. Ct. 471; United States v. Trenton Potteries Co. 273 U. S. 392, 71 
L. ed. 700, 47 S. Ct. 377, 50 ALR 989; United States v. Winslow, 227 
U. S. 202, 57 L. ed. 481, 33 S. Ct. 253; United States v. Pacific & A. R. & 
Nav. Co. 228 U. S. 87, 57 L. ed. 742, 33 S. Ct. 443; United States v. 
Biggs, 211 U. S. 507, 53 L. ed. 305, 29 S. Ct. 181; United States v. 
Patten, 226 U. S. 525, 540, 57 L. ed. 333, 340, 33 S. Ct. 141, 44 LRA 
(NS) 325. 

The Sherman Act has been so amended, altered, modified, and re- 
stricted by the Capper-Volstead Act as to render it unconstitutional 
and to deny to these defendants due process of law, in contravention 
of the Fifth Amendment to the Constitution of the United States. 

Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 46 L. ed. 679, 22 
S. Ct. 481; United States v. Armstrong (D. C.) 265 F. 683; United 
States v. Yount (D. C.) 267 F. 861; Beatrice Creamery Co. v. Cline, 
(D. C.) 9 F. (2d.) 176; Com. v. International Harvester Co., 131 Ky. 
551, 115, S. W. 703, 133 Am. St. Rep., 256. 

The supposed conspiracy described in count two of the indictment 
does not affect or only indirectly affects interstate commerce. 

Interstate commerce ceased upon the delivery of the milk, previously 
moving in interstate commerce, to the plants of distributors in the 
City of Chicago. 

Atlantic Coast Line R. Co. v. Standard Oil Co., 275 U. S. 257, 267, 
72, L. ed. 270, 274, 48 S. Ct. 107; A. L. A. Schechter Poultry Corp. v. 
United States, 295 U. S. 495, 79 L. ed., 1570, 55 S. Ct. 837, 97 ALR 947; 
Lipson v. Socony- Vacuum Corp. (C. C. A. 1st), 76 F. (2d.) 218, 218; 
H. P. Hood & Sons v. Com., 235 Mass. 572, 127 N. E., 497, 499 ; Pennsyl- 
vania Gas Co. v, Public Serv. Commission, 252 U. S. 23, 64 L. ed., 434, 
40 S. Ct. 279, PUR1920E 18; Missouri ex rel. Barrett v. Kansas Natural 
Gas Co., 265 U. S. 298, 308, 88 L. ed., 1027, 1030, 44 S. Ct. 544; East 
Ohio Gas Co. v. Tax Commission, 283 U. S. 465, 471, 75 L. ed., 1171, 
1175, 51 8. Ct. 499. 

The regulation of purely intrastate transactions in a commodity is 
only an indirect and remote interference with interstate commerce. 

Public Utilities Commission v. Landon, 249 U. S. 236, 245, 63 L. ed., 
577, 586, 39 S. Ct. 268, PUR1919C 834; Missouri ex. rel. Barrett v. 
Kansas Natural Gas Co., 265 U. S. 298, 308, 309, 88 L. ed., 1027, 1030, 
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1031, 44 S. Ct. 544; Pennsylvania Gas Co. v. Public Serv. Commission, 
252 U.S. 23, 29, 64 L. ed., 434, 442, 40 S. Ct. 279, PUR1920E 18; Gulf, 
C.& 8. F. R. Co. v. Texas, 204 U. S. 403, 51 L. ed., 540, 27 S. Ct. 360; 
Atlantic Coast Line R. Co. v. Standard Oil Co., 275 U. S. 257, 72 
L. ed., 270, 48 S. Ct. 107; East Ohio Gas Co. v. Tax Commission, 283 
U. S. 465, 470, 472, 75 L. Ed., 1171, 1174, 1175, 51 S. Ct., 499; Hart 
Refineries v. Harmon, 278 U. S. 499, 501, 73 L. ed., 475, 476, 49 S. Ct. 
188; H. P. Hood & Sons v. Com. 235, Mass., 572, 127 N. E. 497; Ozark 
Pipe Line Corp. v. Monier, 266 U. S. 555, 69 L. ed., 439, 45 S. Ct. 184; 
Levering & G. Co. v. Morrin, 289 U. S. 103, 77 L. ed., 1062, 53 S. Ct. 
- 549; Industrial Asso. 1. United States, 268 U. S. 64, 69 L. ed., 849, 45 
S. Ct. 403. 

The indictment charges no intent to restrain interstate commerce, 
and any restraint which may have been caused by the acts charged is 
only incidental, indirect, and remote and not such a restraint as is 
prohibited by the Sherman Act. 

Levering & G. Co. v. Morrin, 289 U. S. 103, 77 L. ed. 1062, 53 S. Ct. 
549; Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Asso., 274 
U.S. 37, 71 L. ed. 916, 47 S. Ct. 522, 54 ALR 791; United Mine Workers 
v. Coronado Coal Co., 259 U. S. 344, 66 L. ed. 975, 42 S. Ct. 570, 27 
ALR 762; United Leather Workers International Union v. Herkert & 
M. Trunk Co., 265 U. S. 457, 68 L. ed. 1104, 44 S. Ct. 623, 33 ALR 566; 
Industrial Asso. v. United States, 268 U. S. 64, 69 L. ed. 849, 45 S. Ct. 
403; Coronado Coal Co. v. United Mine Workers, 268 U. S. 295, 69 
L. ed. 963, 45 S. Ct. 551; United States v. Brims, 272 U. S. 549, 71 L. 
ed. 403, 47 S. Ct. 169; Local 167, I. B. T. v. United States, 291 U. S. 
293, 78 L. ed. 804, 54 S. Ct. 396; Loewe v. Lawlor, 208 U. S. 274, 52 
L. ed. 488, 28 S. Ct. 301, 13 Ann. Cas. 815; Boyle v. United States 
(CCA 7th) 259 F. 803; A. L. A. Schechter Poultry Corp. v. United 
States, 295 U. S. 495, 547, 79 L. ed. 1570, 1589, 55 S. Ct. 837, 97 ALR 
947; United States v. Colgate & Co., 250 U. S. 300, 63 L. ed. 992, 39 
S. Ct. 465, 7 ALR 443; Pettibone v. United States, 148 U. S. 197, 37 
L. ed. 419, 13 S. Ct. 542; Addyston Pipe & Steel Co. v. United States, 
175 U.S. 211, 248, 44 L. ed. 136, 150, 20 S. Ct. 96. 

Count four fails to demonstrate any restraint on interstate com- 
merce. 

International Harvester Co. v. Kentucky, 234 U. S. 216, 58 L. ed. 
1284, 34 S. Ct. 853; United States v. L. Cohen Grocery Co. 255 U. S. 
81, 65 L. ed. 516, 41 S. Ct. 298, 14 ALR 1045; United States v. Trenton 
Potteries Co., 273 U. S. 392, 71 L. ed. 700, 47 S. Ct. 377, 50 ALR 989. 

The unsupported conclusion of a restraint shows restraint (if any) 
of production, not of commerce, and any effect that it might have on 
commerce would be remote, indirect, and secondary. 
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United Leather Workers International Union v. Herkert & M. 
Trunk Co., 265 U. S. 457, 471, 68 L. ed. 1104, 1109, 44 S. Ct. 623, 33 
ALR 566; United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 
66 L. ed. 975, 42 S. Ct. 570, 27 ALR 762; United States v. Butler, 297 


| U.S. 1, 80 L. ed. 477, 56 S. Ct. 312, 102 ALR 914. 


Mr. Loy N. McIntosh, of Chicago, Illinois, argued the cause, and, 
with Messrs. Bernhardt Frank and Frederick Secord, also of Chicago, 


| Illinois, filed a brief for appellees Sidney Wanzer & Sons, Inc., et al. 


Mr. William C. Graves, of Chicago, Illinois, argued the cause, and, 


; with Messrs. Edward J. Hennessy, Harvey E. Wood, Martin Burns, 


C. Ernest Heaton, and Daniel M. Schuyler, also of Chicago, Illinois, 


filed a brief for appellees Pure Milk Association et al. 


Mr. Joseph A. Padway, of Milwaukee, Wisconsin, argued the cause, 


_ and, with Messrs. David A. Riskind and Abraham W. Brussell, both 
_ of Chicago, Illinois, filed a brief for appellees Robert G. Fitchie et al. 


Mr. Daniel D. Carmell, of Chicago, Illinois, submitted the cause for 
appellee Leslie G. Goudie. 

Messrs. Charles S. Deneen, Roy Massena, and Donald N. Schaffer, 
all of Chicago, Illinois, submitted the cause for appellees Hunding 
Dairy Company et al. 

Messrs. Ben H. Matthews, and James P. Dillie, both of Chicago, 
Illinois, submitted the cause for appellee Leland Spencer. 

Mr. Louis M. Mantynband, of Chicago, Illinois, submitted the cause 
for appellees Western United Dairy Company et al., upon and by their 
adoption of the brief filed on behalf of appellees Sidney Wanzer & 
Sons, Inc., et al. 

Mr. Chief Justice Hughes delivered the opinion of the Court: 


The Government appeals from a judgment of the District Court 
sustaining demurrers and dismissing an indictment charging combina- 
tion and conspiracy in violation of § 1 of the Sherman Anti-trust Act. 
28 F. Supp. 177. 

*[191] The trade and commerce alleged to be involved is the trans- 
portation to the Chicago market of fluid milk produced on dairy 
farms in Illinois, Indiana, Michigan and Wisconsin and the distri- 
bution of the milk in that market. The Government divides the de- 
fendants into five groups,—(1) distributors and allied groups which 
include a number of corporations described as major distributors and 
their officers and agents, the Associated Milk Dealers, Inc., a trade 
association of milk distributors, and its officers and agents, and the 
Milk Dealers Bottle Exchange, a corporation controlled by the major 
distributors; (2) the Pure Milk Association, a cooperative association 
of milk producers incorporated in Illinois, and its officers and agents; 


*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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(3) the Milk Wagon Drivers Union, Local 753, engaged in the dis- 
tribution of milk in Chicago, and certain labor officials; (4) municipal 
officials, including the president of the Board of Health of Chicago 
and certain subordinate officials; (5) two persons who arbitrated a 
dispute between the major distributors and the Pure Milk Association, 
fixing the price of milk to be paid to the members of the association. 

The indictment, which was filed in November, 1938, contains four 
counts. The several defendants challenged it by demurrers and 
motions to quash on various grounds. The District Court held with 
respect to counts one, two and four, that the production and market- 
ing of agricultural products, including milk, are removed from the 
purview of the Sherman Act by the Agricultural Marketing Agree- 
ment Act of [June 3] 1937 (50 Stat. at L. 246, chap. 296) ; also with 
respect to all four counts, according to the formal terms of its judg- 
ment, that the Pure Milk Association, as an agricultural cooperative 
association, its officers and agents, are exempt from prosecution under 
Section one of the Sherman Act by §6 of the Clayton Act (15 
U.S. C. A. § 17), Sections one and two of the Capper-Volstead Act 
(7 U. S. C. A. §§ 291, *[192] 292), and the Agricultural Marketing 
Agreement Act. With respect to count three, the District Court held 
that it was duplicitous, in the view that it charged several separate 
conspiracies and also that it did not definitely charge a restraint of 
interstate commerce. 

The judgment expressly overruled the demurrers and motions to 
quash so far as they challenged the constitutionality of the Sherman 
Act or the sufficiency of the allegations of unlawful conspiracy, and 
also so far as it was contended that interstate commerce was not in- 
volved in counts one, two and four. The court added that it over- 
ruled all the defendants’ contentions which it had not specifically 
overruled or sustained. The judgment ends by dismissing the in- 
dictment as to all defendants. 

The first question presented concerns our jurisdiction. The excep- 
tional right of appeal given to the Government by the Criminal Ap- 
peals Act is strictly limited to the instances specified... The provision 

*Figures in brackets refer to page in 308 U. 8S. 188.—Ed. 

*This Act (18 U. S. C. A. § 682; [see also Judicial Code, § 238, 28 U. 8. C. A. § 345]) 
provides : 

“An appeal may be taken by and on behalf of the United States from the district courts 
direct to the Supreme Court of the United States in all criminal cases, in the following 
instances, to wit: 

“From a decision or judgment quashing, setting aside, or sustaining a demurrer to, any 
indictment, or any count thereof, where such decision or judgment is based upon the 
invalidity, or construction of the statute upon which the indictment is founded. 

“From a decision arresting a judgment of conviction for insufficiency of the indictment, 


where such decision is based upon the invalidity or construction of the statute upon which 
the indictment is founded. 
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invoked here is the *[193] one which permits review where a de- 
cision quashing or sustaining a demurrer to an indictment or any of 
its counts is based upon the “construction of the statute upon which 
the indictment is founded.” The decision below was not predicated 
upon invalidity of the statute. 

The established principles governing our review are these: (1) Ap- 
peal does not lie from a judgment which rests on the mere deficiencies 
of the indictment as a pleading, as distinguished from a construction 
of the statute which underlies the indictment. (2) Nor will an appeal 
lie in a case where the District Court has considered the construction 
of the statute but has also rested its decision upon the independent 
ground of a defect in pleading which is not subject to our examination. 
In that case we cannot disturb the judgment and the question of con- 
struction becomes abstract. (3) This Court must accept the construc- 
tion given to the indictment by the District Court as that is a matter 
we are not authorized to review. (4) When the District Court holds 
that the indictment, not merely because of some deficiency in pleading 
but with respect to the substance of the charge, does not allege a viola- 
tion of the statute upon which the indictment is founded, that is 
necessarily a construction of that statute. (5) When the District 
Court has rested its decision upon the construction of the underlying 
statute this Court is not at liberty to go beyond the question of the 
correctness of that construction and consider other objections to the 
indictment. The Government’s appeal does not open the whole case. 

First. The first two of these principles, as the Government con- 
cedes, preclude our review of the decision below as to count three. 
For that count was held bad upon the independent ground that it is 
defective as a pleading, being duplicitous and also lacking in definite- 
ness. United States v. Keitel, 211 U. S. 370, 397-399, 53 L. ed. 230, 
244, 245, 29 S. Ct. 123; United States v. *[194] Carter, 231 U. S. 492, 
493, 58 L. ed. 330, 331, 34 S. Ct. 173; United States v. Hastings, 296 
U.S. 188, 192-194, 80 L. ed. 148, 150, 151, 56S. Ct. 218. ‘The appeal as 
to count three must be dismissed. 

Second. After a general description of the averments of the indict- 
ment, which was explicitly founded on § 1 of the Sherman Act, the 
District Court construed counts one, two and four as follows: 

“Count 1 charges a conspiracy ‘to arbitrarily fix, maintain and con- 
trol artificial and non-competitive prices to be paid to all producers by 
all distributors for all fluid milk produced on approved dairy farms 
Footnote 1—Continued. 

“From the decision or judgment sustaining a special plea in bar, when the defendant has 
not been put in jeopardy. .. . 

“Pending the prosecution and determination of the appeal in the foregoing instances, 
the defendant shall be admitted to bail on his own recognizance: Provided, That no appeal 
shall be taken by or allowed the United States in any case where there has been a verdict 


in favor of the defendant.” 
*Figures in brackets refer to page in 308 U. 8S. 188.—Ed. 
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located in the states of Illinois, Indiana, Michigan and Wisconsin, 
and shipped to Chicago.” 

“Count 2 charges a conspiracy ‘to fix and maintain by common and 
concerted action, uniform, arbitrary and non-competitive prices for 
the sale by the distributors in the city of Chicago of fluid milk shipped 
into the said city from the states of Illinois, Indiana, Michigan, and 
Wisconsin.’ ” 

“Count 4 charges a conspiracy ‘to restrict, limit and control and 
to restrain and obstruct the supply of fluid milk moving in the chan- 
nels of interstate commerce into the city of Chicago from the states of 
- Illinois, Indiana, Michigan and Wisconsin.’ ” 

The District Court further summarized the allegations in these 
counts as to the methods by which the alleged conspiracies were in- 
tended to be effected. 28 F.Supp. pp. 179-181. This construction of 
the indictment is binding upon this Court on this appeal. United 
States v. Patten, 226 U. S. 525, 535, 540, 57 L. ed. 338-340, 33 S. Ct. 141, 
44 LRA (NS) 325; United States v. Colgate & Co. 250 U. S. 300, 
301, 63 L. ed. 992, 994, 39 S. Ct. 465, 70 ALR 443; United States v. A. 
Schrader’s Son, 252 U. S. 85, 98, 64 L. ed. 471, 475, 40 S. Ct. 251; 
United States v. Yuginovich, 256 U. S. 450, 461, 65 L. ed. 1048, 1046, 
41 S. Ct. 551; United States v. Hastings, supra (296 U. S. 192, 80 L. 
ed. 150, 56 S. Ct. 218). 

Third. The District Court, thus construing counts one, two and 
four, held as a matter of substance that, because *[195] of the effect 
of the later statutes, these counts did not charge an offense under 
§ 1 of the Sherman Act. This was necessarily a construction of the 
Sherman Act. United States v. Patten, supra; United States v. Bird- 
sall, 233 U. S. 223, 230, 58 L. ed. 930, 933, 34 S. Ct. 512; United States v. 
Kapp, 302 U. S. 214, 217, 82 L. ed. 205, 207, 58 S. Ct. 182. We are not 
impressed with the argument that the court simply construed the 
later statutes. The effect of those statutes was considered in deter- 
mining whether the Sherman Act has been so modified and limited 
that it no longer applies to such combinations and conspiracies as 
are charged in counts one, two and four. Thus the Sherman Act was 
not the less construed because it was construed in the light of the 
subsequent legislation. 

We have jurisdiction under the Criminal Appeals Act to determine 
whether the construction thus placed upon the Sherman Act is correct. 

Fourth. In reaching its conclusion, the District Court referred to 
§6 of the Clayton Act, §§ 1 and 2 of the Capper-Volstead Act, and 
the Agricultural Adjustment Act of [May 12] 1933, as amended in 
[August 24] 1935, and as reenacted and amended by the Agricultural 
Marketing Agreement Act of [June 3] 1987. 


*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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With respect to the Clayton Act,? the court said in its opinion: 
“By that act labor, agricultural or horticultural cooperative organiza- 
tions were excepted from the *[196] broad and sweeping terms of 
the Sherman Act. Such cooperative organizations, in and of them- 
selves, were not to be construed as illegal combinations or conspiracies 
in restraint of trade under the anti-trust laws.” 28 F. Supp. 183. 
But the court did not hold that, by these provisions of the Clayton 
Act, either the defendants Pure Milk Association and its officers and 
agents or the defendants Milk Wagon Drivers Union, Local 753, 
and its officials (albeit these organizations were not in themselves 
illegal combinations or conspiracies) were rendered immune from 
prosecution under the Sherman Act for their alleged participation 
in the combinations and conspiracies charged in counts one, two and 
four of the indictment. The Sherman Act was not construed by the 
District Court as having been limited to that extent by the Clayton Act. 

The court invoked the Capper-Volstead Act,’ as its judgment shows, 
only in relation to certain defendants, that is, the Pure Milk Associa- 
tion, an agricultural cooperative organization, and its officers and 
agents. We shall consider later the effect of that statute upon the 
charge against those defendants. 

The court dismissed the indictment as to all defendants, and we 
think it manifests that this ruling in its bearing upon counts one, two 
and four was due to the effect upon the Sherman Act which the court 
attributed to the Agricultural Marketing Agreement Act.‘ 

(1). As to that Act, the court said: 

“The Court holds that, by the Agricultural Marketing Agreement 
Act the Congress has committed to the Executive *[197] Department, 
acting through the Secretary of Agriculture, full, complete, and 
plenary power over the production and marketing, in interstate com- 
merce, of agricultural products, including milk. 

“To what extent he should act, the quantum of regulation is solely 
one for his judgment and decision. If conditions require, he must act; 


2 Section 6 of the Clayton Act (38 Stat. at L. 730, chap. 323, 15 U. S. C. A. § 17) provides: 

“The labor of a human being is not a commodity or article of commerce. Nothing con- 
tained in the anti-trust laws shall be construed to forbid the existence and operation of 
labor, agricultural, or horticultural organizations, instituted for the purposes of mutual 
help, and not having capital stock or conducted for profit, or to forbid or restrain individual 
members of such organizations from lawfully carrying out the legitimate objects thereof ; 
nor shall such organizations, or the members thereof, be held or construed to be illegal 
combinations or conspiracies in restraint of trade, under the anti-trust laws.” 

*[February 22, 1922] 42 Stat. at L. 388, chap. 57, 7 U. S. C. A. §$§ 291, 292. 

‘The District Court referred, in passing, to the Cooperative Marketing Act of July 2, 
1926 (44 Stat. at L. 803, chap. 725, 7 U. S. C. A. § 455), and to the provisions of the Agri- 
cultural Adjustment Act of 1933 (48 Stat. at L. 31, chap. 25), as amended in [August 24] 
1935 (49 Stat. at L. 750, chap. 641), which was followed by the Agricultural Marketing 
Agreement Act of 1937 (50 Stat. at L. 246, chap. 296). 

*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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if they do not require action, then all marketing conditions are deemed 
satisfactory and the purpose of the act is effectuated. Non-action by 
the Secretary of Agriculture, in any given marketing area, is equiva- 
lent to a declaration that the policy of the act, in that area, is being 
carried out. If the policy of the act, in any given milk area, is being 
violated it becomes the duty of the Secretary of Agriculture to inter- 
vene and invoke the powers conferred upon him by the act. 

“Tt results, from what has been said, that the power of regulation, 
supervision and control of the milk industry, in any given milk shed, 
is, by the Agricultural Marketing Agreement Act of 1937, vested ex- 
clusively in the Secretary of Agriculture. It follows further that the 
Secretary of Agriculture cannot by his own action, or inaction, divest 
himself of this power so long as the statute remains in force. The 
marketing of the agricultural products, including milk, covered by 
the Agricultural Marketing Agreement Act, is removed from the pur- 
view of the Sherman Act. In other words, so far as the marketing of 
agricultural commodities, including milk, is concerned, no indictment 
will lie under § 1 of the Sherman Act.” 28 F. Supp. p. 187. 

It will be observed that the District Court attributes this effect to 
the Agricultural Marketing Agreement Act per se, that is, to its opera- 
tion in the absence, and without regard to the scope and particular 
effect, of any marketing agreements made by the Secretary of Agri- 
culture or of any orders issued by him pursuant to the Act. In the 
opinion of the court below, the existence of the authority *[198] vested 
in the Secretary of Agriculture, although unexercised, wholly destroys 
the operation of § 1 of the Sherman Act with respect to the marketing 
of agricultural commodities. 

We are of the opinion that this conclusion is erroneous. No provi- 
sion of that purport appears in the Agricultural Act. While effect is 
expressly given, as we shall see, to agreements and orders which may 
validly be made by the Secretary of Agriculture, there is no suggestion 
that in their absence, and apart from such qualified authorization and 
such requirements as they contain, the commerce in agricultural com- 
modities is stripped of the safeguards set up by the Anti-trust Act and 
is left open to the restraints, however unreasonable, which conspiring 
producers, distributors and their allies may see fit to impose. We are 
unable to find that such a grant of immunity by virtue of the inaction, 
or limited action, of the Secretary has any place in the statutory plan. 
We cannot believe that Congress intended to create “so great a breach 
in historic remedies and sanctions.” ° 

It is a cardinal principle of construction that repeals by implica- 
tion are not favored. When there are two acts upon the same subject, 

* See General Motors Acceptance Corp. v. United States, 286 U. 8. 49, 61, 76 L. ed. 971, 


977, 52 S. Ct. 468, 82 A. L. R. 600. 
*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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the rule is to give effect to both if possible. United States v. Tynen, 
11 Wall. 88, 92, 20 L. ed. 153, 154; Henderson’s Tobacco, 11 Wall. 
652, 657, 20 L. ed. 235, 237 ; General Motors Acceptance Corp. v. United 
States, 286 U. S. 49, 61, 62, 76 L. ed. 971, 977, 978, 52 S. Ct. 468, 
g2 ALR 600. The intention of the legislature to repeal “must be 
clear and manifest.” Red Rock v. Henry, 106 U. S. 596, 601, 602, 27 L. 
ed. 251, 253, 1 S. Ct. 434. It is not sufficient, as was said by Mr. 
Justice Story in Wood v. United States, 16 Pet. 342, 362, 363, 10 L. ed. 
987, 995, “to establish that subsequent laws cover some or even all 
of the cases provided for by [the prior act]; for they may be merely 
affirmative, or cumulative, or auxiliary.” There *[199] must be 
“a positive repugnancy between the provisions of the new law, and 
those of the old; and even then the old law is repealed by implication 
only pro tanto to the extent of the repugnancy.” See also Posadas 
v. National City Bank, 296 U. S. 497, 504, 80 L. ed. 351, 355, 56 
S. Ct. 349. 

The Sherman Act is a broad enactment prohibiting unreasonable 
restraints upon interstate commerce, and monopolization or attempts 
to monopolize, with penal sanctions. The Agricultural Act is a lim- 
ited statute with specific reference to particular transactions which 
may be regulated by official action in a prescribed manner. The Agri- 
cultural Act *® declares it to be the policy of Congress “through the 
exercise of the powers conferred upon the Secretary of Agriculture 
under this chapter, to establish and maintain such orderly marketing 
conditions for agricultural] commodities in interstate commerce as 
will establish prices to farmers at a level that will give agricultural 
commodities a purchasing power with respect to articles that farmers 
buy, equivalent to the purchasing power of agricultural communities 
in the base period” described. To carry out that policy a particular 
plan is set forth. Farmers and others are not permitted to resort to 
their own devices and to make any agreements or arrangements they 
desire, regardless of the restraints which may be inflicted upon com- 
merce. The statutory program to be followed under the Agricultural 
Act requires the participation of the Secretary of Agriculture who is 
to hold hearings and make findings. The obvious intention is to 
provide for what may be found to be reasonable arrangements in 
particular instances and in the light of the circumstances disclosed. 
The methods which the Agricultural Act permits to attain that result 
are twofold, marketing agreements and orders. To give validity to 
marketing agreements the Secretary must be an *[200] actual party 
to the agreements. Section 8b." The orders are also to be made by 

*7 U. 8. C. Supp. IV, § 602 (1), 7 U. 8. C. A. § 602 (1). 


7 U. 8. C. Supp. IV, § 608b, 7 U. 8S. C. A. § 608b. 
*Figures in brackets refer to page in 308 U. 8S. 188.—Hd. 
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the Secretary for the purpose of regulating the handling of the agri- 
cultural commodity to which the particular order relates. Section 
8c (3) (4).8 That the field covered by the Agricultural Act is not 
coterminus with that covered by the Sherman Act is manifest from 
the fact that the former is thus delimited by the prescribed action 
participated in and directed by an officer of government proceeding 
under the authority specifically conferred by Congress. As to agree- 
ments and arrangements not thus agreed upon or directed by the 
Secretary, the Agricultural Act in no way impinges upon the pro- 
hibitions and penalties of the Sherman Act, and its condemnation of 
~ private action in entering into combinations and conspiracies which 
impose the prohibited restraint upon interstate commerce remains 
untouched. 

It is not necessary to labor the point, for the Agricultural Act itself 
expressly defines the extent to which its provisions make the anti-trust 
laws inapplicable. That definition is found in § 8 (b)® of the Agri- 
cultural Adjustment Act carried into the Agricultural Marketing 
Agreement Act in relation to marketing agreements, and provides as 
follows: 

“Tn order to effecutate the declared policy of this chapter, the Secre- 
tary of Agriculture shall have the power, after due notice and oppor- 
tunity for hearing, to enter into marketing agreements with 
processors, producers, associations of producers, and others engaged 
in the handling of any agricultural commodity or product thereof, 
only with respect to such handling as is in the current of interstate 
or foreign commerce or which directly burdens, obstructs, or affects 
interstate or foreign commerce in *[201] such commodity or product 
thereof. The making of any such agreement shall not be held to be 
in violation of any of the anti-trust laws of the United States, and any 
such agreement shall be deemed to be lawful: Provided, That no such 
agreement shall remain in force after the termination of this chapter.” 

Another provision is found in § 3 (d) ?° of the Agricultural Market- 
ing Agreement Act, relating to awards or agreements resulting from 
the arbitration or mediation by the Secretary of Agriculture or by a 
designated officer or employee of the Department of Agriculture as 
provided in §3 (a)," and meetings for that purpose and awards or 
agreements resulting therefrom which have been approved by the 
Secretary of Agriculture as provided in $3 (b).”% Section 3 (d) 
provides: 


7 U.S. C. Supp. IV, § 608e (3) (4), 7 U. S. C. A. § 608e (3) (4). 
°7 U.S.C. Supp. IV, § 608b, 7 U. S. C. A. § 608b. 
750 Stat. at L. 249, chap. 296, 7 U. S. C. Supp. IV, § 671 (d), 7 U. S. C. A. § 671 (d). 
1150 Stat. at L. 248, chap. 296. 
2 50 Stat. at L. 248, chap. 296. 
*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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“No meeting so held and no award or agreement so approved shat! 
be deemed to be in violation of any of the anti-trust laws of the United 
States.” 

These explicit provisions requiring official participation and au- 
thorizations show beyond question how far Congress intended that the 
Agricultural Act should operate to render the Sherman Act inap- 
plicable.* If Congress had desired to grant any further immunity, 
Congress doubtless would have said so. 

An agreement made with the Secretary as a party, or an order made 
by him, or an arbitration award or agreement approved by him, pur- 
suant to the authority conferred by the Agricultural Act and within 
the terms. of the described immunity, would of course be a defense 
to a prosecution under the Sherman Act to the extent that the prose- 
cution sought to penalize what was thus validly *[202] agreed upon 
or directed by the Secretary. Further than that the Agricultural Act 
does not go. 

We have no occasion to decide whether in any particular case an 
indictment under the Sherman Act by reason of its particular terms 
would be subject to demurrer, or to a motion to quash, upon the ground 
that the indictment ran against the provisions of such an agreement 
or order. We have no such situation here. There is indeed a con- 
tention that there was a license (No. 30) issued by the Secretary of 
Agriculture in 1934, amended in January, 19535, and in force until 
March 2, 1935, which related to the marketing of milk in the Chicago 
area, and hence that defendants operating under that license were not 
subject to the charges of the conspiracies alleged to have begun in 
January, 1935. But the allegations of the indictment are that the 
unlawful conspiracies continued throughout all the period mentioned 
in the indictment, that is, up to the time of its presentment in Novem- 
ber, 1938. This clearly imports that the conspiracies were operative 
after the license came to an end and thus in the absence of any license. 
A conspiracy thus continued is in effect renewed during each day of its 
continuance. United States v. Kissel, 218 U.S. 601, 607, 608 54 L. ed. 
1168, 1178, 31 S. Ct. 124; Hyde v. United States, 225 U.S. 347, 369, 
56 L. ed. 1114, 1127, 32 S. Ct. 793, Ann. Cas. 1914A, 614: Brown v. 
Elliott, 225 U.S. 392, 400, 56 L. ed. 1136, 1140, 32 S. Ct. 812. It is also 
said that there is a recent marketing order under date of August 29, 
1939,'* which relates to the Chicago marketing area, and hence that 
this cause is moot. But that order affects a period subsequent to the 
time covered by the indictment. These contentions are unavailing in 


relation to the question before us. 
4 





18 See 77 Cong. Rec., Pt. II, p. 1977; Pt. III, p. 3117. 
14 Federal Register, August 30, 1939, Order No. 41, vol. 4, pp. 3764-3768, 3770. 
*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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Our conclusion is that the Agricultural Adjustment Act as reen- 
acted and amended by the Agricultural Marketing Agreement Act 
affords no ground for construing *[203] the Sherman Act as inap- 
plicable to the charges contained in counts one, two and four. | 

(2). There remains the question whether the court below rightly 
held that the Capper-Volstead Act ?° had modified the Sherman Act 
so as to exempt the Pure Milk Association, a cooperative agricultural | 
organization, and its officers and agents, from prosecution under these’ 
counts. 

As to the Capper-Volstead Act the Court said: 

“This Act legalizes price fixing for those within its purview. To 
that extent it modifies the Sherman Act. It removes from the Sher-’ 
man Act those organizations, cooperative in their nature, which come 
within the purview of the Capper-Volstead Act. Prior to the 
Capper-Volstead Act farmers were treated no differently than others 
under the anti-trust laws, so far as price fixing was concerned. . .. 

“The Capper-Volstead Act does not condemn any kind of monopoly 
or restraint of trade, or any price fixing, unless such monopoly or 
priee fixing unduly enhances the price of an agricultural product. 
The Act then, by § 2 thereof, commits to an officer of the executive de- 
partment, the Secretary of Agriculture, the power of regulation and 
visitation. 

“Under this act farmers are favored under the anti-trust laws in 
that they are given a qualified right, free from any criminal liability, 
to combine among themselves to monopolize and restrain interstate 
trade and commerce in farm products and to fix and enhance the price 
thereof. 

“ . . The court deduces from the Capper-Volstead Act that the 
Secretary of Agriculture has exclusive jurisdiction to determine and 
order, in the first instance, whether or not farmer cooperatives, in 
their operation, monopolize and restrain interstate trade and com- 
merce *[204] ‘to such an extent that the price of any agricultural prod- 
uct is unduly enhanced.’ Until the Secretary of Agriculture acts, the | 
judicial power cannot be invoked.” 28 F. Supp. pp. 183, 184. 

We are unable to accept that view. We cannot find in the Capper- 
Volstead Act, any more than in the Agricultural Act, an intention to ~ 
declare immunity for the combinations and conspiracies charged in 
the present indictment. Section 6 of the Clayton Act, enacted in 
1914.*° had authorized the formation and operation of agricultural” 
organizations provided they did not have capital stock or were con- | 
ducted for profit, and it was there provided that the anti-trust laws 


#* 42 Stat. at L. 388, chap. 57, 7 U. 8. C. A. §§ 291, 292. 


§ 17. 


7638 Stat. at L. 731, chap. 328, 15 U. A. 
U. S. 188.—Ed. 
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should not be construed to forbid members of such organizations 
“from lawfully carrying out the legitimate objects thereof.” They 
were not to be held illegal combinations. The Capper-Volstead Act, 
enacted in 1922,” was made applicable as well to cooperatives having 
capital stock. The persons to whom the Capper-Volstead Act ap- 
plies are defined in Section one as producers of agricultural products, 
“as farmers, planters, ranchmen, dairymen, nut or fruit growers.” 
They are authorized to act together “in collectively processing, pre- 
paring for market, handling, and marketing in interstate and foreign 
commerce” their products. They may have “marketing agencies in 
common,” and they may make “the necessary contracts and agreements 
to effect such purposes.” 

The right of these agricultural producers thus to unite in preparing 
for market and in marketing their products, and to make the contracts 
which are necessary for that collaboration, cannot be deemed to au- 
thorize any combination or conspiracy with other persons in restraint 
of *[205] trade that these producers may see fit to devise. In this 
instance, the conspiracy charged is not that of merely forming a col- 
lective association of producers to market their products but a con- 
spiracy, or conspiracies, with major distributors and their allied 
groups, with labor officials, municipal officials, and others, in order to 
maintain artificial and non-competitive prices to be paid to all pro- 
ducers for all fluid milk produced in Illinois and neighboring States 
and marketed in the Chicago area, and thus in effect, as the indictment 
is construed by the court below, “to compel independent distributors 
to exact a like price from their customers” and also to control “the 
supply of fluid milk permitted to be brought to Chicago.” 28 F. Supp. 
180-182. Such a combined attempt of all the defendants, producers, 
distributors and their allies, to control the market finds no justifica- 
tion in Section one of the Capper-Volstead Act. 

Nor does the court below derive its limitation of the Sherman Act 
from Section one. The pith of the court’s conclusion is that under 
Section two an exclusive jurisdiction with respect to the described 
cooperative associations is vested, in the first instance, in the Secretary 
of Agriculture, and that, until the Secretary acts, the judicial power 
to entertain a prosecution under the Sherman Act cannot be invoked. 
Section two of the Capper-Volstead Act does provide a special proce- 
dure in a case where the Secretary of Agriculture has reason to believe 
that any such association “monopolizes” or restrains interstate trade 
“to such an extent that the price of any agricultural product is unduly 
enhanced.” Thereupon the Secretary is to serve upon the association 


742 Stat. at L. 388, chap. 57, 7 U. S. C. A. § 291. 
*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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a complaint, stating his charge with notice of hearing. And if upon 
such hearing the Secretary is of the opinion that the association “mo- 
nopolizes,” or does restrain interstate trade to the extent above men- 
tioned, he then is to issue an order directing *[206] the association 
“to cease and desist” therefrom. Provision is made for judicial review. 
We find no ground for saying that this limited procedure is a substi- 
tute for the provisions of the Sherman Act, or has the result of per- 
mitting the sort of combinations and conspiracies here charged unless 
or until the Secretary of Agriculture takes action. That this provi- 
sion of the Capper-Volstead Act does not cover the entire field of the 
‘Sherman Act is sufficiently clear. The Sherman Act authorizes crimi- 
nal prosecutions and penalties. The Capper-Volstead Act provides 
_ only for a civil proceeding. The Sherman Act hits at attempts to 
monopolize as well as actual monopolization. And Section two of the 
Capper-Volstead Act conteins no provision giving immunity from the [| 
Sherman Act in the absence of a proceeding by the Secretary. We 
think that the procedure under Section two of the Capper-Volstead 
Act is auxiliary and was intended merely as a qualification of the 
authorization given to cooperative agricultural producers by Section 
one, so that if the collective action of such producers, as there per- 
mitted, results in the opinion of the Secretary in monopolization or 
unduly enhanced prices, he may intervene and seek to control the 
action thus taken under Section one. But as Section one cannot be [| 
regarded as authorizing the sort of conspiracies between producers and 
others that are charged in this indictment, the qualifying procedure 
for which Section two provides is not to be deemed to be designed to 
take the place of, or to postpone or prevent, prosecution under Section 
one of the Sherman Act for the purpose of punishing such conspiracies. | 
Fifth. Having dealt with the construction placed by the court below 
upon the Sherman Act, our jurisdiction on this appeal is exhausted. 
We are not at liberty to consider other objections to the indictment 
or questions which may arise upon the trial with respect to the merits 
*[207] of the charge. For it is well settled that where the District 
Court has based its decision on a particular construction of the under- 
lying statute, the review here under the Criminal Appeals Act is con- 
fined to the question of the propriety of that construction. United 
States v. Keitel, 211 U. S. 370, 53 L. ed. 230, 29 S. Ct. 123, supra; United 
States v. Kissel, 218 U. S. 606, 54 L. ed. 1178, 31 S. Ct. 124, supra; 
United States v. Miller, 223 U. S. 599, 602, 56 L. ed. 568, 569, 32 S. 
Ct. 323; United States v. Carter, 231 U. S. 492, 58 L. ed. 330, 34 S. 
Ct. 173, supra; United States v. Colgate & Co., 250 U. S. 300, 63 L. 
ed. 992, S. Ct. 465, 7 A. L. R. 448, supra; United States v. Shra- | 


*Figures in brackets refer to page in 308 U. S. 188.—Hd. 
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der’s Son, 252 U. S. 85, 64 L. ed, 471, 40 S. Ct. 251, supra; United States 
y. Hastings, 296 U. S. 188, 80 L. ed. 148, 56 S. Ct. 218, supra. The case 
of United States v. Curtiss-Wright Export Corp. 299 U. S. 304, 
81 L. ed. 255, 57 S. Ct. 216, is not opposed, as there the decision of the 
District Court was not based upon a particular construction of the 
underlying statute, but upon its invalidity, and the jurisdiction of this 
Court extended to the consideration of the rulings of the District 
Court which dealt with that question. 

The limitation applicable in the instant case to the question of the 
District Court’s construction of the Sherman Act disposes of the 
contention urged by some of the defendants that counts two and four 
do not show such a direct restraint upon interstate commerce as to 
bring the acts charged within the statute. The District Court said in 
its opinion that, in view of its rulings (above discussed) as to counts 
one, two and four, it was unnecessary to decide “whether or not the 
allegations of the indictment show that interstate commerce was 
or was not restrained.” 28 F. Supp., p. 187. In its judgment the court 
formally overruled all objections to these counts so far as the objections 
rested on the ground that interstate commerce was not involved. If 
these rulings be treated as dealing merely with the construction of 
the indictment, they must be accepted here. United States v. Patten, 
296 U. S. 525, 57 L. ed. 333, 33 S. Ct. 141, 44 L. R. A. (N.S.) 325, supra; 
United States v. Colgate & Co., 250 U. S. 300, 63 L. ed. 992, 39 S. Ct. 
465, 7 A. L. R. 443, supra; United States v. Hastings, 296 U. S. 188, 80: 
L. ed. 148, 56 S. Ct. 218, supra. But, apart from that, the District 
Court certainly has not construed the Sherman *[208] Act as inap- 
plicable upon the ground that interstate commerce is not involved, 
and the question of the bearing upon that commerce of the acts charged 
is not before us. 

Similarly, the contention of the defendants who are labor officials 
that the Sherman Act does not apply to labor unions or labor union 
activities is not open on this appeal. The District Court did not 
construe the Sherman Act as inapplicable to these defendants and 
the Government’s appeal, under the restriction of the Criminal 
Appeals Act, does not present that question. 

The appeal as to count three is dismissed. The judgment is re- 
versed as to counts one, two and four, and the cause is remanded to 
the District Court for further proceedings in conformity with this 
opinion. 

It is so ordered. 


*Figures in brackets refer to page in 308 U. S. 188.—Ed. 
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Harcourt-GREENE Co. v. PENNSYLVANIA Macaroni Co., 82 F. Supp. 
488.* Decided February 23, 1949. 


UNITED STATES DISTRICT COURT, W. D. PENNSYLVANIA 
Civil Action No. 6459 


Contract of Purchase and Sale—Effect of Failure to Comply with Statute of 
Frauds—Evidence—Failure to Show Breach of Contract 


On an appeal from a reparation order of the Judicial Officer, under the Perish- 
able Agricultural Commodities Act, 1930, the district court, after hearing 
de novo, held that the evidence did not justify the buyer’s refusal to accept 
the tendered carload of garlic on the ground that it was not of the kind and 
quality ordered, but, since the carload of garlic, purchased under an oral 
agreement, was worth more than $500.00, none of which was accepted by the 
buyer, the agreement was not enforceable under the Pennsylvania Statute of 
Frauds, in the absence of payment of anything in earnest to bind the con- 
tract, or in part payment, or any written memorandum of agreement signed 
by the buyer.** 


+[488] Proceeding under Perishable Agricultural Commodities 
Act, § 1 et seq., as amended, 7 U. S. C. A. § 499a et seq., by Walter L. 
Harcourt, doing business as Harcourt-Greene Co., against Pennsyl- 
vania Macaroni Co. for damages resulting from respondent’s refusal 
to accept a carload of garlic allegedly purchased from complainant. 
On appeal from reparation order. 

Judgment in favor of respondent. 

Veto J. Rich, of Pittsburgh, Pa., for complainant. 

Gilbert E. Morcroft, of Pittsburgh, Pa., for respondent. 


McVicar, District Judge. 


This is an appeal from a reparation order under the Perishable 
Agricultural Commodities Act, 7 U. S.C. A. § 499a et seq. The Court, 
after hearing, makes the following Findings of Fact and Conclusions 


of Law: 
FINDINGS OF FACT 


1. Complainant is an individual, Walter L. Harcourt, doing busi- 
ness as Harcourt-Greene Co., whose address is 210 California Street, 
San Francisco, California. 

2. Respondent is a corporation, Pennsylvania Macaroni Co., Inc., 
whose address is 2010-12 Penn Avenue, Pittsburgh, Pennsylvania. 
At all times mentioned in the pleadings, respondent was licensed 
under the act and is now so licensed. 

3. On or about September 5, 1944, complainant sold to respondent, 
by oral contract confirmed by complainant in writing, in the course of 


*6 A. D. 253 (1947).—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
¢ Italic figures in brackets refer to page in 82 F. Supp. 488.—Ed. 
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interstate commerce, one carload of California Late Hard White San 
Juan Garlic, 85% U. S. No. 1, f. o. b. California shipping point, at 
2614 cents per pound, “U. S. Department of Agriculture Inspection 
Certificate final evidence of quality to be attached to draft.” 

4. On or about September 8, 1944, complainant and respondent 
agreed to an amendment of the contract, reducing the price of the 
garlic to 25 cents per pound. 

5. In the negotiation of the contract and its subsequent amendment, 
G. De Stefano & Son, Pittsburgh, Pennsylvania, acted as an agent of 
both complainant and respondent. 

6. On September 9, 1944, complainant shipped to respondent, in 
car PFE 75263, garlic of the kind and in the quantity called for by 
the contract, which was tendered to respondent at Pittsburgh, 
Pennsylvania, and refused by respondent. This garlic graded at 
least 88% U.S. No. 1, and may have graded higher. 

7. Complainant resold the shipment for the net sum of $5,661.47, 
which, deducted from the reduced contract price to respondent, or 
$7,435, resulted in a net loss to complainant of $1,773.53, no part of 
which has been paid by respondent. 

8. The informal complaint was filed on September 29, 1944, which 
was within nine months after the cause of action accrued. 
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CONCLUSIONS OF LAW 









1. The contract in this case is not enforceable under the applicable 
section of +[489] the Statute of Frauds. Pennsylvania Act of As- 
sembly of 1915, P. L. 548, 69 P. S. § 42. 

2. Judgment should be entered in favor of the respondent. 








OPINION 





[1] Respondent contends that judgment should be entered in its 
favor for the following reasons: 

“(a) The garlic in said car was not late long-keeping quality. 

“(b) The minimum diameter of each bulb in said car was not uni- 
formly of the diameter of 114 inches or more. 

“(c) That the alleged contract as set forth by Complainant was not 
enforceable against it by reason of the provisions of the Uniform 
Sales Act. 

“(d) That the garlic shipped by the Complainant did in no event 
comply with the alleged order of Respondent.” 

The contention of Respondent as to a, b, and d above are overruled. 
See Finding of Fact No. 6. 














¢ Italic figures in brackets refer to page in 82 F. Supp. 488.—Ed. 
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The evidence offered at the trial here was not sufficient to change 
the Findings of Fact made by the Secretary, nor does the evidence 
justify the finding of additional facts. 


The Perishable Agricultural Commodities Act, § 7 (c), as amended, F 
7 U.S.C. A. § 499g(c) states: “(c) * * * The clerk of court | 
shall immediately forward a copy thereof to the Secretary of Agri- | 
culture, who shall forthwith prepare, certify, and file in said court a | 
true copy of the Secretary’s decision, findings of fact, conclusions, | 
and order in said case, together with copies of the pleadings upon [| 
which the case was heard and submitted to the Secretary. Such suit | 
- in the district court shall be a trial de novo and shall proceed in all [| 


respects like other civil suits for damages, except that the findings of 


fact and order or orders of the Secretary shall be prima-facie evidence 


‘ of the facts therein stated. Appellee shall not be liable for costs 
in said court if appellee prevails he shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of his costs. Such 
petition and pleadings certified by the Secretary upon which deci- 
sion was made by him shall upon filing in the district court con- 
stitute the pleadings upon which said trial de novo shall proceed 
subject to any amendment allowed in that court.” 

Is the contract enforceable under the Pennsylvania Act of Assembly 
of 1915, P. L. 5438, Section 4, as amended, 69 P. S. § 42, which reads as 
follows: “A contract to sell or a sale of any goods or choses in action 
of the value of five hundred dollars or upwards shall not be enforce- 
able by action unless the buyer shall accept part of the goods or 
choses in action so contracted to be sold or sold, and actually receive 
the same, or give something in earnest to bind the contract, or in part 
payment, or unless some note or memorandum in writing of the con- 
tract or sale be signed by the party to be charged or his agent in 
that behalf.” ? 

[2] The Findings of Fact show that the contract to sell was for 
goods of a value of $500 or upwards. The buyer did not accept part 
of said goods and actually receive the same or give something in 
earnest to bind the contract, or in part payment and there was no 
note or memorandum or writing of the contract signed by the party 
to be charged or his agent. I am therefore of the opinion that the 
contract in this case is not enforceable by reason of the terms of the 
aforesaid Act. See Mason-Heflin Coal Co. v. Currie et al., 270 Pa. 
221, 113 A. 202; Title Guaranty & Surety Co. v. Lippincott, 252 Pa. 
112, 97 A. 201. 

Let an order for judgment be prepared and submitted in accord- 
ance with the foregoing Findings of Fact, Conclusions of Law and 
this opinion. 
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jle | ORDER NO. 27 (NEW YORK) 
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- Where petitioners, subject to the New York Milk Order, 
n- complained of the milk market administrator’s failure to 
od verify, several years ago, petitioners’ shipment reports, 

and if this had been done the records would have shown 
ly ' that the ice cream in question has been shipped out- 

side the city of New York thus entitling it to a lower 
aS classification than Class II-B, and that the market 
n administrator, several years later, refused to reaudit 
e- & and reclassify petitioners’ ice cream in a lower classifi- 
.r ; cation, the Judicial Officer held that the burden was 
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rt dependent upon such records, and, furthermore, the 
l- evidence in the record discloses that petitioners’ 
n § reported classification was intentional and not inad- 
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not fail in the duty of verification because his auditors 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


VERIFICATION OF REPORTS 


Matter oF DiscRETION wiTtH MiLK MARKET ADMINISTRATOR 
Since the extent of auditing reports for verification pur- 
poses is largely a matter of discretion with the market 
administrator, it cannot be ruled that for the ad- 
vantage of the petitioners in this proceeding the 
market administrator as a matter of law should have 
investigated further in giving the petitioners a lower 
classification than that originally reported..___._--- 
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PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
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DISMISSAL 


CoMPLAINT FOR REPARATION 
Complaint for reparation dismissed because of com- 
plainant’s failure to carry burden of proof as to the 
weight of an animal shipped by plaintiff from Iowa 
to Omaha for sale by respondent, a commission mer- 
chant engaged in business at the Union Stock Yards, 
OMNES IGDEROER 6 dice caine sede Skscine ckeewnnn 


EVIDENCE 
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RATES AND CHARGES 
INCREASES IN 
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schedule and are permitted to use the proposed form 
of the report attached to and filed with the amended 
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SUSPENSION OF 
Where respondents admitted the violations of the act 
which the order of inquiry alleged as having been 
committed by one respondent and the other two 
respondents did not participate in, having knowledge 
of, or profit from the violations, the registration of 
the three respondents as a partnership is suspended 
for a period of ten months and respondents are 
ordered to cease and desist, but the suspension is not 
to apply to or have any effect on a new registration 
of the two respondents as partners who did not 
participate in, have knowledge of, or profit from the 
violations engaged in by the one respondent__-_.___-- 
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Where seller, prior to filing with the Department a com- 
plaint against buyer, assigned his claim for the pur- 
chase price to a bank as security for a loan of lesser 
amount than the claim, held, that, since the assign- 
ment was merely a security transaction which did not 
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claim, the assignor retained an equity therein, and 
may maintain this proceeding on the claim_________- 2477 729 
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Consignee of shipment for sale not guarantor of success of 
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A consignee of a shipment for sale on a commission basis, 
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tents could be sold for more than freight and other 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DEFAULT 
Admission of facts alleged in complaint by__---_-.-------- 
2474: 722; 2476: 728 
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DISMISSAL 
AccEPTANCE OF SHIPMENT THOUGH THROUGH RaTE UN- 
PROTECTED 
Where complainant purchased from respondent a rolling 
car of lettuce which was shipped from California and 
was to be diverted at Kansas City to complainant at 
Minneapolis, but the diversion order was received too 
late to accomplish diversion at Kansas City, causing 
the shipment to proceed to Chicago before being routed 
to Minneapolis, where it arrived several days late and 
without protection of the through freight rate, it is 
held, in an action against the seller by the buyer for 
damages based upon extra freight charges and alleged 
losses due to market decline, that the evidence shows 
the buyer agreed to accept the lettuce irrespective of 
the fact that the through freight rate was not pro- 
tected and that, consequently, complainant is not 
entitled to reparation for excess freight charges or al- 
leged losses resulting from market decline, and com- 
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Petition for reconsideration.........--.-------- 2478: 733; 


DIVERSION 
Effect of failure to divert at proper point___...-..-.------ 


JURISDICTION OF SECRETARY 
Errect oF FaIturE To FILE COUNTERCLAIM WITHIN LIMITA- 
TION PERIOD 

Where respondent filed a counterclaim on an alleged 

cause of action which arose more than nine months 

prior thereto, although it sought merely to reduce com- 

plainant’s claim by way of recoupment, held, such 
counterclaim cannot be allowed because it was based 

upon a transaction separate from that set forth in the 

Naot es ceded we rca Den er et wea es 


LIMITATION PERIOD 
Effect of failure to file counterclaim within_._..._....._._-- 


PRINCIPAL AND AGENT 
ErFFeEct oF VIOLATION OF PRINCIPAL’s INSTRUCTION BY AGENT 
Where the principal is disclosed, the fact that the agent 
may have violated the principal’s instructions does 
not release the principal from its obligations under a 
contract with a third person............-.-------- 
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ge RECONSIDERATION No. Page 
20 F DISMISSAL OF PETITIONS FOR 
c Petitions for reconsideration dismissed where the prior 
20 order is supported by the evidence of record and ap- 
plicehietathi-5 23s 6 bg. eet i a 2478 733 


Petition for reconsideration dismissed where the prior 
order is supported by the evidence of record and 
TRI IN eS ne So as oan be eae 2479 734 


i REPARATION 
FaiLurE TO Pay BALANCE OF PuRCHASE PRICE 
Where complainant alleged failure of respondent to pay 

the balance of the purchase price of 213 crates of 
peaches sold to and accepted by respondent and the 
latter failed to file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay the 
balance of the agreed price is a violation of section 2 of 
the act for which reparation should be awarded com- 
TOI co ya gaa ety Gs eee er 2474 721 


Where complainant seeks to recover the balance of the 
purchase price of six lots of fresh vegetables sold to 
respondent and the latter failed to file an answer to 
the formal complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to promptly 
make payment is a violation of section 2 of the act for 
which complainant is entitled to an award of repara- 
tion in the amount of the balance of the agreed price.. 2476 727 


Where complainant sold to respondent a truckload of 
potatoes for a total agreed price of $770, and re- 
f spondent has paid or been allowed credits thereon to 
the extent of $253.64, but has failed to pay the balance 
due, held, such failure to pay the balance of the agreed 
purchase price is a violation of section 2 of the act for 
which reparation should be awarded to complainant... 2477 729 
Farture To Pay Dericitr 
Where the evidence shows the parties entered into an 
agreement for the shipment of a carload of lettuce 
for sale by complainant on a consignment basis for 
the account of respondent, complainant received and 
sold the lettuce incurring a deficit and respondent 
refused to reimburse complainant for the loss, held, 
respondent’s failure to pay the deficit is a violation 
of section 2 of the act for which reparation, with 
interest, should be awarded complainant__.....--- 2472 713 
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REPARATION—Continued 
FaILurE To Pay PurcuHasE PRIcE 
Where complainant sold a truckload of potatoes to 
respondent who accepted delivery but failed to pay 
the balance of the purchase price after credits were 
allowed by the complainant, and respondent failed 
to file an answer to the complaint, held, that re- 
spondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
its failure to pay the balance of the purchase price 
is a violation of the act for which reparation should 
be awarded to complainant, with interest__....-.-- 


SUITABLE SHIPPING CONDITION 

’ Errect or FaILuRE TO DEFEND COUNTERCLAIM BASED ON 
Lack or 

Where respondent filed a counterclaim alleging that 
eomplainant sold to respondent a carload of potatoes 
loaded in such condition that 60 bags had to be 
resorted because of mold and rot, resulting in a loss 
of 16 bags, and complainant offered no defense against 
this counterclaim, held, the counterclaim should 
IER o rg a ee a Canin aw we 


TRANSPORTATION 
Effect of agreement to accept shipment where through rate 
RRO hon ke a, eee eee teats 
VIOLATION OF ACT 


FaiLurE To Pay— 
DAIGNOG Of PUPCHASS PTIOO... . ons coon cn nace ncmnnnccs 
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JUNE 1950 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
APPEAL 


Dismissal of indictment on, by Government in criminal case because 
of effect of later legislation on statute charged to have been violated, 
O06 UB; NGG... oo. each eee 

Exceptional right of, by Government in criminal case strictly limited, 
WOW. Bo 1G 22 ais 8s ck sees eee ase s Sa See 

Question not open to review on, by Government in prosecution under 
Federal Anti-trust Act; 306 U.6.: 186... 2. see 2 ees sk eke 

Reviewability of construction of indictment on, by Government in 
evince) dees OOS C8: SRG. noo. sce een canieeeieeanes 

Reviewability of sufficiency of indictment as pleading on, by Govern- 
ment:in eriminal cage, 306 U. 6, JGR no cen dcsenennccacvaneees 

Scope of review on, by Government in criminal case, 308 U. S. 188__- 

Scope of review on, by Government in prosecution under Federal 
mua Bet Aue UO. O- IOs. osc oe eneene esa eee 

What reviewable on, by Government in criminal case, 308 U. 8. 188_- 


COMMERCE 
INTRASTATE COMMERCE SUBSTANTIALLY AFFECTING INTERSTATE 
CoMMERCE 
Intrastate milk substantially affecting interstate commerce is 
subject to regulation under the act, 87 F. Supp. 119___------ 


CONSPIRACIES 
Renewal from day to day, 308 U.S. 188... 2.2562 eee cca 


COURT DECISIONS DISTINGUISHED 
United States v. Curtiss-Wright Export Corp., 299 U. S. 304 dis- 
Sinamuned: G00 B.S SOR aan as on enon onemcceasensuunweu 


FEDERAL ANTI-TRUST ACT 
Provisions oF, Not ImpiLieDLY REPEALED BY AGRICULTURAL 
MARKETING AGREEMENT AcT oF 1937 

The provisions of the Federal Anti-Trust Act are not impliedly 
repealed, as respects agreements between and combinations of 

producers and distributors of agricultural products, by the pro- 

visions of the Agricultural Marketing Agreement Act of 1937 

which vests in the Secretary of Agriculture power to regulate the 
production and marketing in interstate commerce of agricultural 
PUCCIO 5.Rle NUR e ao ianaowo na oa eesaae 
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The provisions of the Federal Anti-Trust Act are not modified, so 
as to exempt a co-operative agricultural organization and its 
officers and agents from prosecution on a charge of having con- 
spired with other persons in restraint of interstate commerce, by 
the provisions of the Capper-Volstead Act authorizing producers 
of agricultural products to act together in collectively proc- 
essing, preparing for market, handling and marketing in inter- 
state and foreign commerce their products, to have marketing 
agencies in common, and to make the necessary contracts and 
agreements to effect such purposes, and committing to the 
Secretary of Agriculture the power of regulation and visitation 
where he has reason to believe that any such association monop- 
olizes or restrains interstate trade to such an extent that the 
price of any agricultural product is unduly enhanced, 308 


ORDER NO. 75 (CLEVELAND, OHIO) 
Mitx REGULATED UNDER, AS AFFECTING INTERSTATE COMMERCE 


Where plaintiffs contended that the amount of milk in interstate 
commerce is so small in comparison to the total amount of milk 
regulated that Order No. 75, regulating the price paid to milk 
producer in the Cleveland, Ohio, Marketing Area, is an exercise 
of power not authorized by the act, or if the act be construed 
to authorize the Order, then, the act so construed is uncon- 
stitutional, the District Court held, that the Order was valid 
because the handling of milk directly affected interstate com- 
merce, though receipts of milk in the marketing area from 
out-of-state sources was less than one per cent, where 2,303,910 
pounds of milk were annually involved in interstate commerce, 


Be Fe 8. boo Si ccc dp sesee sooth ween tenets cwtawcet 


RESTRAINTS OF TRADE 
Effect of license under Agricultural Marketing Agreement Act of 1937, 


A UB i es aac ew cukeek cena nbosnbewacende 
Provisions of Federal Anti-Trust Act not impliedly repealed by 


Agricultural Marketing Agreement Act of 1937, 308 U. S. 188__-.- 


Provisions of Federal Anti-Trust Act not impliedly repealed by Capper- 
WOMAUMA ROL O0G Dh TRS os nos Sen Shc sds e ee cse. 


STATUTES 


CONSTRUCTION AND INTERPRETATION 
Effect Given to Two Acts on Same Subject 
Where there are two acts upon the same subject, effect is to 
be given to both if possible, 308 U. 8S. 188_.------------ 
Repeals by implication not favored, 308 U. S. 188__..-.------- 
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; PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
BREACH OF CONTRACT gua 
a, 
™ Facts showing lack of, 82 F. Supp. 488.-..-.---------------------- 759 


CONTRACT OF PURCHASE AND SALE 


EFrect oF FarLurRE To CoMPLY WITH STATUTE oF FRAUDS 
On an appeal from a reparation order of the Judicial Officer, under 
the Perishable Agricultural Commodities Act, 1930, the district 
court, after hearing de novo, held that the evidence did not 
justify the buyer’s refusal to accept the tendered carload of 
garlic on the ground that it was not of the kind and quality 
ordered, but, since the carload of garlic, purchased under an 
oral agreement, was worth more than $500.00, none of which 
was accepted by the buyer, the agreement was not enforceable 
under the Pennsylvania Statute of Frauds, in the absence of 
payment of anything in earnest to bind the contract, or in part 
payment, or any written memorandum of agreement signed 


‘0 by the buyer, S82 ©. Runny Ae ace es itecccenneeewan 758 
EVIDENCE 
Facts showing lack of breach of contract, 82 F. Supp. 488_..-.----- 759 
PENNSYLVANIA STATUTE OF FRAUDS 
Effect of failure to comply with, in oral agreement, 82 F. Supp. 488... 759 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively : 


Citations in Agriculture De- 
cisions: 
Statutes, orders, etc__--- 


Agriculture decisions___- 
Court decisions_._...---- 


Decisions overruled by Secre- 
tary of Agriculture________ 
Citations in Court Decisions: 
Statutes, orders, etc__..___ 


Appeals from Secretary’s deci- 
sions (actions for review by 


Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
Co ctiiinicnnninnie 


Agriculture Decisions cited by 
courts and other authorities_ 


Commodities involved in PACA 
DOORIG NER a cn teecines 


Decisions and docket numbers 
arranged in consecutive 


Docket numbers and decisions 
arranged in consecutive 
NN Stihl sicsidewctchins hana etic 


Volume No. and Page 
1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7: 1243; 8: 1425 
1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255; 8: 1439 


1: 819* 
2:799; 3:1182; 5:9388; 6:1197; 7:1248; 
8: 1481 


1: 820; 2: 806; 3: 1198; 4: 1024; 5: 948; 6: 1213; 
7: 1259; 8: 1445 


1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8: 1447 


1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 


1; 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 


1: 823 ; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
7: 1266; 8: 1451 


1: 825 ; 2: 813; 3: 1208; 4: 1034; 5: 956; 6: 1225; 
7:1270; 8: 1455 


*HIsTorIcaAL Note.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944) .-—Ed. 
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REFERENCE TO CUMULATIVE MATERIAL OF AGRICULTURE DEC. 771 


Cumulative lists of decisions: 

Agriculture Decisions: 
Agriculture decisions 
PEROTCE occas 


1942 PACA decisions 
hitherto _ unre- 


1943 PACA decisions 
hitherto unre- 


Agriculture decisions 
explained____._._. 
Agriculture decisions 
Sowers 
Court decisions fol- 
eee Mh on cna 
Court Decisions: 
Court decisions pub- 
NN a coe 


Court and Agricul- 
ture decisions dis- 
tinguished in_-__ 

Court and Agricul- 
ture decisions ex- 
plained. ii-......... 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions____ 
Court decisions__......_ 

A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index... 


894509—50——-7 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229; 
7:1274; 8: 1459 


4: 1043; 5: 965 


5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 8038; 3: 1190; 5: 944 

3: 1190; 4: 1020 


2:821; 3:1212; 5:iv—vi; 6: v-ix; 7: v-xi; 8: 
x-xix 


7: 1254; 8: 1438 


5: 944; 6: 1206; 7: 1254 


6: 1206 ; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483 

2:870; 8:1292; 5&:1027; 6:1883; 7:1371; 
8: 1586 


1: 850; 2:882; 3:1818; 4:1119; 5:1042; 6: 
1347 ; 7: 1400; 8: 1614. 





APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dartry CoMPANY ET AL. v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75__ 6:72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Monn, 336 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished 


Agricultural Marketing Agreement Act of 1937 

Bartey Farm Datry Co. er aL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 
No. 

BatLey Farm Datrry Co. Et AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
fication of milk 

BALAzs ET AL. (Avon DAtry CoMPANY ET AL.) Vv. ANDERSON, SECRETARY 
OF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. Supp. 612 
(1948). Administrative law—Scope of judicial review of milk 
order issued by Secretary—Conclusiveness of findings made by 
Judicial Officer—Function of interrogatories and production of 
records—Rules of Civil Procedure 

BALAZS ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, ET AL. (U. 8. 
D. C. N. D. Ohio), 87 F. Supp. 119 (1949). Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
commerce 


*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1333; 7 A. D. 1371; and 8 A. D. 1586.—Ed. 
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CUMULATIVE LIST OF COURT DECISIONS 773 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 


Barron Coop. CREAMERY ET AL. Vv. WICKARD, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 

BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record_------------~---- 6: 969 

C. J. WEILAND AND Son Darry Propucts CoMPANY, INc. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


CHAPMAN v. UNITED States, 139 F. 2d 327 (1943) Validity of 

producer-settlement fund provisions of act-__------------------- 3: 819 
COSGROVE ET AL. v. WICKARD, 49 F, Supp. 232 (1943) Bona fide pro- 

ducer—Findings of Becretar in. 5 oss ek a en ee 2: 610 
CRULL v. WICKARD, 137 F. 2d 406 (1943) Findings of fact by Secretary 

as to petitioner’s status as handler sustained________--____----__ 8:446 
CRULL v. WicKARD, 40 F. Supp. 606 (1941) Scope of judicial review 

OF Bacrcieny h Getler eet cceticdetdn ek 8: 445 
DaAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 

F. Supp. — (1947) Order No. 27—Reclassification of milk— 

Interpretation of Article III Section 2 (7)—Meaning of term 

“delivery to a purchaser’—Permissibility of classification based on 

plant movement rather than ultimate utilization—Stipulation by 

subordinate as to legal effect of admitted facts not binding upon 

Secretary or courts—Administrative proceeding—Inapplicability 

of strict rules of evidence—Effect of failure to establish substantial 

injustice—Statutes—Consideration of exception to II-A classi- 

ORION nnn ree ee ee 7:43 
DaIRYMEN’sS LEAGUE COOPERATIVE ASS’N, INC. v. BRANNAN, SECRETARY 

OF AGRICULTURE, 173 F. 2d 57 (1949) Classification of milk—Class 

II-A—Status of handler determined by location of approved 

plant—Element of III-D classification of milk—Inapplicability of 

III-D classification—“Purchaser”’—Inapplicability of term used 

in regulation—Construction of phrase “not a handler”—‘“Handler,” 

meaning of phrase—Delivery of cream to handler—Divisions of 

corporations found not separate jural persons—Inapplicability 

of milk market administrator’s interpretation of regulation rela- 

tive to manufacturing plant as distinguished from distributing 

plant—Milk not subject to III-D classification—Courts—Review 

by court of erroneous stipulation—Complaint of action of Judicial 

Officer not considered by court—Judicial Officer’s refusal to accept 

stipulation as final, approved by court—Duty of court relative to 

existing rights and obligations—Repudiation of agreed interpre- 

tation of regulation approved by court—Administrative law— 

Usage in reliance on administrative interpretation—Estoppel— 

Choice of reasonable construction of regulation—Test of reason- 

able construction of regulation—Judicial review of validity of 

regulation—Reopening of proceeding—Wayward and vacillating 

administration of regulation affecting third parties—Characteri- 

zation by court of difficulties involved in administration of milk 

orders—‘Multifarious ramifications’—‘“Supernatural powers”’— 

“Fantastic proliferation’—“Verbal mazes”_....--_----_-___--_- 9: 152 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Em Spring Farm, INC. ET AL. v. UNITED STATES, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is 
FAIRVIEW CREAMERY, INC. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 


GRANDVIEW Datry, INc. v. JONES, WAR Foop ADMINISTRATOR, ET AL. 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—Inapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards 

GRANDVIEW Datrry, INC. v. JONES, WAR Foop ApDM’R, ET AL., 157 F. 24 5 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence 

GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


GupceEL, Boyp v. L. 8. Iverson, DEPUTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GovERN- 
MENT (D. C. U. S. W. D. Kentucky at Louisville, 1949). 87 F. 
Supp. 8384. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8e (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
decisions distinguished 

H. P. Hoop & Sons v. UNITED STATES, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vote by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order 

Hocanssure MILK ComPANy, Inc. v. JONES, WAR Foop ApMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

LA VERNE Co-op CITRUS ASS’N ET AL. Vv. UNITED STATES, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. RENKEN Datry Co. v. WicKarp, 45 F. Supp. 332 (1942) Order 
No. 27—Market service payments 

M. H. RENKEN Datry Co. v. WicKARD, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

NEw ENGLAND Darrigs, INc. v. WICKARD, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 

New York State GUERNSEY BREEDER’S Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 





CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: 

OapEN Datry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL., 157 
F. 2d 445 (1946) Judicial review of War Food Administrator’s 
order—Order sustained and affirmed 

ParKER v. UNITED STATES, 153 F; 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy 

PARKER Vv. UNITED STATES ET AL., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

PARKER UV. UNITED STATEs ET AL., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 

PARKER Vv. UNITED STATES ET AL., 135 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 

‘QUEENSBORO F'ARM Propucts, INC. v. WICKARD, 47 F. Supp. 206 (1942) 
Orvier: io. Bi —-Einw: CARI G OR cient wee 3; 

QUEENSBORO F'ARM Propucts, INC. v. WICKARD, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 

SavuQuoiT VALLEY FarMeErs CooPERATIVE, INC. v. WicKARD, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 

SHAWANGUNK Co-op. Darrigs, Inc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers 

SHAWANGUNK Co-op. Darrigs, INC. v. JONES, ET AL., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 5: 

SHAWSHEEN Darry, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 

Sprague Darry COMPANY ET AL. v. ANDERSON, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
marketing area 

STARK ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Board powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental’—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
associations 

STARK ET AL. v. WICKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order 3: 

STARK ET AL. Vv. WICKARD, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 8: 

TiTusvILLE Darry ProDucts Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp. 232 (1945) Order No. 27—Evidence—Termi- 
nation of status as handler 








776 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 








CUMULATIVE LIST OF COURT DECISIONS 


TITUSVILLE Darry Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed__ 8: 1216 
UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 


NOE NOG ins sh ce teed ee da ees cen 8: 1020 
Unitep STaTEs v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money_--------_--------_-- 8: 1027 


UNITED STATES OF AMERICA, APPELLANT UV. BORDEN COMPANY, CHARLES 

L. DRESEL, Harry M. REskER, ET AL., 308 U. S. 188 (1939). Provi- 

sions of Federal Anti-Trust Act not impliedly repealed by Agri- 

cultural Marketing Agreement Act of 1987—Provisions of Federal 

Anti-Trust Act not modified by Capper-Volstead Act—Court deci- 

pilin: se Ss oe oe ee ees 9: 740 
United STATES v. BURLINGTON SANITARY MILK CoMPany, INC., (D. C. 

E. D. Wisconsin, 1944) Exhaustion of administrative remedy__--_ 3: 1029 
UNITED STATES v. ELM SPRING FARM, INC., ET AL., 38 F. 2d 508 (1942) 

Cooperative associations—Handler, who is___-__._--------__-~ 3: 532 
UNITED STATES v. GREEN VALLEY CREAMERY, INC., 59 F. Supp. 153 

(1945) Civil contempt—Effect of discharge in bankruptcy upon 

collection ‘of compensatory QN@ nn 9 oa hence ace cnnendee 6: 860 
UnitTep States v. H. P. Hoop & Sons, Ino. ET AL., 26 F. Supp. 672 

(1939) Validity of Order No. 4—Constitutionality of Agricultural 

Marketing Agreement Act of 1987—Stare Decisis—Constitutional 

law—Delegation of legislative power—Due process of law—Find- 

ing as to base period—Country plant—Equalization fund—Inter- 

IRI NINO neha is ee hn ba dececnnbowe 7: 905 
UNITED States v. HoGANsspurG MiiK ComPany, Inc., 57 F. Supp. 297 

(1944) Administrative law—Effect of failure to exhaust adminis- 

trative remedies—Market administrator’s determination as to 


amounts due from handler to producers’ settlement fund____-~_- 6: 1034 
UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe-_.__-.__-.--__-__-_-_ 3: 615 


UNITED States v. Martin (U. 8S. D. C. D. Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 


gubacneent to injunetion jodagment. so ain anc ee 7: 494 
UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp 145 (1942) 
Exhaustion of administrative remedy_____-_-_--_____-___--._-- 3: 626 


UNITED StTaTes v. Rock Royat Co-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of act— 


aemniiy Of Onto Wor Gi ce hhh ican bene 2:391 
UnirTep STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review_____-.___._-___-__-__~- 5: 923 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture. 5: 931 
Unirep States v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U. 8. D.C. N. D. Ohio, E. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
I ican henson cise in ti siti alae elect 7: 848 
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UNITED STATES v. TITUSVILLE DaIry Propucts Co., 63 F. Supp. 104 

(1945) Mandatory injunction—Stay of administrative proceeding. 5: 851 
UNITED STATES Vv. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 

joining compliance with and restraining violation of milk market- 

ing order—Right of government to mandatory injunction to com- 

pel payment of amounts due under milk marketing order—Inter- 

loeutory onder—Finel: decision... <5 s sti teem 7:52 
UNITED STATES v. TURNER Datry COMPANY, 166 F. 2d 1 (Feb. 18, 1948) 

Modification of judgment of lower court by appellate court—Filing 

of reports—Payment of sums due market administrator—Hx- 

haustion of administrative remedy—Finding of ascertainment and 

determination of parity price—Handler’s right to question con- 

stitutionality of legislation of administrative order—Power of 

court to determine validity of administrative order__._-___-----_ 7: 240 

Modification of its original opinion by Circuit Court of Appeals— 

Enforcement action—Right to stay of judgment—Exhaustion of 

SUMIMISEALIVE TOMO Tan i ree ieee 7: 246 
UNITED STATES v. WESTERN FRuIT GROWERS, INC., ET AL., 34 F. Supp. 

794 (1940) Power of Federal court to protect its jurisdiction____ 3: 434 
UNITED STATES v. Woop ET AL., 61 F. Supp. 175 (1945) Administrative 

law—Exhaustion of administrative remedy—Action to enforce 

CONEEO TION: URED COI ae reccterniesstieinimeenasien mmneteadinr elem 5: 418 
UNITED STATES v. WRIGHTWOOD Darry Company, 315 U. S. 110, 62 S. 

Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 


tion upon regulation of interstate commerce_____--------------- 2: 778 
UNITED STATES v. WRIGHTWOOD DaIry CoMPANY, 127 F. 2d 907 (1942) 

Powers: @© Decretary WHGee Ohana ik ee een 2: 789 
Voat’s Darrises, INc. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 

is—Judicial review of administrative definition____-___-___-_---___ 3: 611 
WADDINGTON MILK Co., INC. v. WicKarp, 140 F. 2d 97 (1944) Order 

Bric, ee: CON ists sre reser eee ening ademas 3: 685 
Wawa Darry Farms, Inc. v. WickKarp, 56 F. Supp. 67 (1944) Judicial 

review of Secretary’s ruling—No trial de novo___---__----_----__ 3: 930 
Wawa Datry Farms, Inc. v. Wickarp, 149 F. 2d 860 (1945) Validity 

of milk-receiving station differential_..._._....._..._--____-_-____ 5: 716 


WESTERN FRUIT GROWERS, INC., ET AL. v. UNITED STATES, 124 F. 2d 

881 (1941) Power of Federal courts to enjoin prosecution of State 

CUE: COIN oii enatorncicntinacnnnccesacerabaaiitaniaenp ean eniebaemeiiamanel 3: 437 
WETMILLER Datry & Farm Propucts Co., INO. v. WICKARD, SECRETARY 

OF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 

accordance with its utilization at second plant-..-....-------- 5: 845 
WETMILLER Darry & Farm Propvucts Co., INo. v. WicKarp, 149 F. 2d 

830 (1945) Reclassification of milk by Secretary—Effect of market 

administrator’s acquiescence in III-A classification-._...._.._-_- 6: 730 
WHITING MILK CoMPANY v. CHARLES F. BRANNAN, SECRETARY OF 

AGRICULTURE OF THE UNITED States (D. C. U. 8. D. Mass., 1949), 

Ruling of Judicial Officer relative to butter provision of Order No. 

4 sustained by district court—Interpretation of butter provision of 

Order No. 4—Consideration of rationality of price schedule—Re- 

sort to administrative history—Policy of butter provision of Order 

No. 4—Interpretation of reporting and payment provisions of 

Order No. 4 not inconsistent—Permissibility of segregation of 
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churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 





Page Pac 


I Ba aa iii ection 8: 1310 


Commodity Exchange Act 

Boarp OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U. 8S. ATry., 
ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
A sec a race a ap ag ia ren ee oes nla eees 8 

Boarp or TRADE oF KANSAS City, Mo., Er AL. v. MILLIGAN, U. S. Arrty., 
ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 


MEI csr ae wet acre ee on ere ee ee ore oie eg seri ee 8: 


Boarp or TRADE OF THE CITY OF CHICAGO ET AL., v. OLSEN, 262 U. S. 1, 


43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act___----- 2: 


IRvING WEIS AND COMPANY ET AL. v. CHARLES F’, BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
Sir eer teen TWiP CEN. nn ee ee as 

Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. ¥. 
Boarp oF TRADE OF CITY OF CHICAGO ET Ai.., 90 F. 2d 735 (1937) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute__ 8: 

NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 
WORSE TNO REED CTS ions iter ic see ee mee me omemmo ne 3: 

NIcHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F’. 2d 651 (1942) Act- 
ing on other side of customers’ trades_---_-------------------- 3: 

NicuHots & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 503 
(ape) Geeettine, WAAC CONADIIhL ON... 5a enone ue 3: 


Federal Seed Act 
BE. K. Harpison SEEp Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
Gaiet-—-BenGs Tate ODO sn iki ntiiccccn nosed accte sci siances 5: 
UniTep States v. DuNN, 55 F. Supp. 535 (1944) False seed advertise- 
OIE cin cicatricial cm alacant 8: 


Grain Futures Act 
Bartlett FRAZIER Co. v. Hype ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity__..---_- 8: 
BARTLETT FRAZIER Co. ET AL. v. HypE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1983) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process_---.----------------------- 8: 
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MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., Uv. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
310 Ff tion—Unfair, unjustly discriminatory or deceptive practices______ 5: 309 
MIROTZNIK ET AL. v. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 


UNEONGOR QUTIMG. 6 on ect cent eh eine ashen 5: 652 
MORGAN ET AL. v. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding______________ 2: 498 
7 MorGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1988) Fair hearing—Rate proceeding____.___-___----- 2:507 
NOsTRAND PoULTRY MARKET, INC. v. UNITED STATES ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 
OO asset ee ee seb ee ee eee 5:129 
Sroux Ciry Stock Yarps CoMPAny v. UNITED States, 49 F. Supp. 801 
2 (1943) Cease and desist from refusing to render stockyzrd serv- 
COs a ces ici Rta hae ccleaner dee Se ee pasties eee 2: 621 
2 Str. JosepH Stock YARDS CoMPANY v. UNITED States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order_-_-......--_..______- 3:1114 


St. JosepH Stock YarDs CoMPANY v. UNITED States, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order. 3: 1138 
STAFFORD ET AL. Vv. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 


(1922) Constitutionality of a@tic nn oo. hoc ek ew esece 2: 449 
UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending Gstmanaion of rate 
OUR iced atin ice nek news naan ee 2: 523 
36 UNITED STATES ET AL. v. MORGAN ET AL., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate coten--Aietielaes: of Supreme 
Comtt: GOR aioe cc ccecieeb tanned aaa 2: 533 


Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, INc. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
> partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court__ 7: 1133 
ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING SEC- 
2 «Cl RETARY OF AGRICULTURE, APPELLEE, 79 F. 24 653. Injunction—Power 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of 40t..........0..6... 622 nncccecn 8: 1067 
ALEXANDER MARKETING COMPANY Vv. HARRISBURG DaILy MarRKet (U.S 
D.C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
Commencement OF PrOCcOOGiINGs. ..~2...ec nein cee woe sesenen 0: 581 
ALEXANDER MARKETING COMPANY ¥v. HARRISBURG DAILY ManKer (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney's fee__.__ 9: 584 
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AMERICAN FRuIT GROWERS, INC. v. LEwis D. GOLDSTEIN FRUIT AND 
Propuce CorPorATION, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s deci- 
sion within period required by act 

Bacon BroTHERS v. CAD HEATON FRuIT CoMPANY, — F.. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 6: 732 

Bacon BrorHers v. CAD HEATON Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

BaArKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

BELL ET AL. v. MAIN, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

CALIFORNIA Fruit EXCHANGE v. Morris HENRY AND ANTHONY SPRA- 
CALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (D.C. U.S. W. D. 
Pa., 1950.) Interpretation of contracts—Prima facie case made 
out by findings of Secretary—When uncontradictory testimony 
raises a question of fact—Buyer assuming risk of normal deteriora- 
tion losses arising in transit—Proof of existence of custom and 
usage—Burden of proof as to existence of custom and usage— 
Measure of damages based on resale of commodity—When irregu- 
larities in conduct of juror or counsel authorize new trial—Jurors 
not concluded by sealed verdict 9: 407 

Ernest BE. Fapier Co. v Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 

HARCOURT-GREENE CO. v. PENNSYLVANIA MACARONI Co. (U.S. D. C. 
W. D. Pa.), 82 F. Supp. 488 (1949). Contract of purchase and 
sale—Effect of failure to comply with statute of frauds—Evi- 
dence—Failure to show breach of contract 

HorrMAN BANANA COMPANY VU, SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 
of case—Interest. 

JosePH DENUNZzIO FRUIT CoMPANY Vv. CRAIN, D. B. A. ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING COMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
structicn and interpretation—Punctuation as aid in—lIllegality of 
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contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 


198 Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence_________-___-_---_-_~ 7: 1009 
JOSEPH MARTINELLI & Co., INc. v. L. GrtLarpE Co., 73 F. Supp. 293 
32 (1947) Lawful rejection of commodity sold on basis of rolling ac- 


ceptance final because of inherent defect—Cladosporium rot—Pass- 

age of title—Risks of normal deterioration and damage in transit_. 7: 359 
34 JOSEPH MARTINELLI & Co., INC. v. Simon Srecet Company (U.S. C. A. 

1st Cir.), 176 F. 2d 98 (1949) Right of buyer on anf. o. b. acceptance 

final basis to reject commodity because of fraud—Right of buyer on 

an f. o. b. acceptance final basis to avoid contract induced by 

fraud—Effect of discovery of fraud after breach of contract—Fraud 

as a defense after its discovery—Contract induced by fraud void- 

able—Election of remedy by party defrauded—Right to recover 

damages for fraud by party breaching contract—Court decisions 


24 aireta ae a eas ao ig es Ss 8:981 
Krevucer v. ACME Fruit Company, 75 F. 2d 67 (1935) Constitution- 
0 Oi i sag cre tes tra tn is i te Ko ee oe 2:471 


L. GILLARDE COMPANY Vv. JOSEPH MARTINELLI & Co., INC., 168 F. 2d 276 
(1948) * “Rolling acceptance final’ sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final’—Sub- 
stantial and practical compliance with bond requirements of act__ 7: 421 

L. GILLARDE CoMPANY V. JOSEPH MARTINELLI & Co., INCc., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 

7 for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation__.--_-_--_-______---_---- 7: 595 

L. YuKon & Sons Propuce CoMPANY v. FINERMAN AND SCHOENBURG 
(D. Cc. U. S. S. D. California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 


WO iii iil etd iees aan lane erin deere 8: 847 
) Locin Corporation v. S. Borner & Sons, 74 F. Supp. 133 (1947) 

Sufficiency of bond—Motion to dismiss appeal—Motion to strike 

ecient eaten peter ai ea eee 6: 1191 


Mite Enp Fruit ExcHancg, Inc. v. O. S. HURLEY, p. B. A. O. S. HURLEY 
Propuce Co. (U. S. D. OC. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 

TR Ga oss wigs acetoacetate 5: 804 
8 Pasco County PreacH Ass’N v. J. F. Sottey & Co., INc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 


*Certiorari denied by the Supreme Court on December 6, 1948, 335 U. S. 885.—EHd. 
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payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 

SAWYER ET AL., 'v. PASKOEF ET AL.; Same v. PEISAKOFF ET AL., 74 F. 
Supp. 24 (1947) Sufficiency of evidence, relating to performance of 
contract, for jury—Denial of motions for new trial 

SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance 

THE LeRoy Dyat Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 


Tue LERoy Dyat ComPANny, INC. v. ALLEN, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final 

UnitTEp States v. Sotomon, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction—- 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
by court 

W. H. Latter & Co., Inc. v. C. E. JACKSON Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
judgment on pleadings 

WESTERN FRuIT Growers, INc. v. BEILMAN Produce Co., INC., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—Attor- 
CG sak lee eid ath cine aan 


Sugar Act of 1948 

CENTRAL Roig REFINING Co. ET AL. V. SECRETARY OF AGRICULTURE 
(Porto Rican AMERICAN SuGAr REFINERY, INC., ET AL., INTER- 
VENORS), 171 F. 2d 1016. (1948) Validity of Order No. 18—Ad- 
ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act 

SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL RoIG REFINING 
Company, WESTERN SuGAR REFINING CoMPANY, ET AL. (NO. 27.) 
Porto RIcAN AMERICAN SUGAR REFINERY, INC., PETITIONER Vv. CEN- 
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TRAL Roig REFINING COMPANY AND WESTERN SuGAR REFINING 
CompPaANy. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER Vv. 
SECRETARY OF AGRICULTURE, PorTO RICAN AMERICAN SuGAR RE- 
FINERY, INC., ET AL. (No. 32.) 94 Adv. Op. (L. ed.) 297 (Febru- 
ary 6, 1950.) Validity of Order No. 18—Proper measure as to 
“past marketing” and “ability to market’”—Administrative law— 
Scope of judicial review of administrative action—Scope of com- 
merce clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of 
validity of acts of Congress 





